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IN THE 


United States Court of Appeals 

for the District of Columbia. 

January Term, 1942. 


No. 8172. 


WOODSON BYKOM AND CALLIE BYROM, Appellants , 


y. 

EASTERN DISPENSARY AND CASUALTY HOS¬ 
PITAL, a Corporation, and JOSEPH ROGERS 
YOUNG, Appellees. 


BRIEF ON BEHALF OF APPELLEES. 


JURISDICTIONAL STATEMENT. 

Appellees accept the Jurisdictional Statement as set forth 
in the Brief of Appellants. 

STATEMENT OF THE CASE. 

Late at night on January 8,1939, Callie Byrom sustained 
a fracture of her wrist and went for treatment to Casualty 
Hospital. She received first aid and returned to her home. 
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Later that night the hospital ambulance was called and she 
went back to the hospital for further treatment for relief of 
pain. 

i The following dav as instructed she returned to the hos- 
pital where X-ray pictures of the fractured wrist were 
taken and she was examined bv Dr. Rogers Young. Mrs. 
Byrom was given an anaesthetic and then using an X-ray 
duoroscope so as to visualize the fractured bones while op¬ 
erating Dr. Young reduced the fracture. (Appellants’ App. 
48.) After the fracture was reduced the position of the 
bones was checked by X-ray fluoroscope (Appellants’ App. 
48) and then the plaster cast was applied. Mrs. Byrom re¬ 
turned to the hospital where she was seen by Dr. Young or 
Dr. Braden everv other dav for about three weeks. About 
once a week the bandages were changed. (Appellants’ App. 
18-19.) On January 24, Dr. Braden removed the bandages 
and adjusted the cast. (Appellants’ App. 57.) On Janu¬ 
ary 31, the top part of the cast was removed. At that time 
the wrist itself was visible and the bones and wrist were in 
position which seemed to be satisfactory. (Appellants’ 
App. 57.) Plaintiff said that at that time her wrist looked 
withered and small. (Appellants’ App. 12.) She said it 
thereafter came back to normal looking. (Appellees’ App. 
2.) Plaintiff said she suffered considerable pain and 
throbbing for two nights (Appellee’s App. 2), for which 
sjhe took the doctor’s capsules to relieve the pain. Mrs. 

Bvrom testified that after the entire cast was removed from 
•> 

her arm the swelling did not go down to her satisfaction 
and she asked a nurse at the hospital about having another 
X-ray picture. She said the nurse referred her to a doctor. 
She did not know the doctor’s name. It was neither Dr. 
Young nor Dr. Braden. The cast was entirely removed 
February 10, at which time Mrs. Byrom said that Dr. Young 
looked at the other doctor (Dr. Braden) “kind of excited 
like”. 

After the cast was removed Mrs. Byrom returned to the 
hospital three times a week, Monday, Wednesday and Fri- 
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day, each week about noontime where she received heat and 
massage therapy treatments and during the period of time 
that she was receiving such treatments, she followed in¬ 
structions at home calculated to loosen and limber the mo¬ 
tion of the wrist and finger. This continued until she last 
visited Dr. Young at the hospital March 24. (Appellees’ 
App. 2 and 3.) It was on March 24, after several weeks of 
therapy with heat and massage that Dr. Young told Mrs. 
Byrom to return after which visit she failed to return to 
Dr. Young but went to Dr. Norman Smiler. (Appellees’ 
App. 3.) Mrs. Byrom went to Dr. Smiler March 20. Dr. 
Smiler told her he would have to break the wrist over 
(Appellees’ App. 3 and 4). 

Dr. Smiler took an X-ray of Mrs. Byrom’s wrist. It is 
the X-ray referred to throughout the case as March 30, 
X-ray. Dr. Smiler thereafter did an operation on April 3, 
which he referred to as reduction of the fracture. He treated 
her thereafter with physiotherapy and massage, finally dis¬ 
charging her. Subsequently she was examined by Dr. Guy 
"VV. Leadbetter. Dr. Leadbetter ordered an X-ray picture 
taken which has been referred to throughout the case as the 
X-ray picture of February 26, 1940. 

Dr. Smiler testified that when he first saw the patient 
there was considerable limitation of motion at the wrist. 
(Appellants’ App. 25.) Dr. Smiler then admitted in tes¬ 
timony that after his operation and following his discharge 
of the plaintiff as a patient she had no motion whatever 
in the wrist joint and the only motion of which she was 
capable on that area was in the fracture itself. (Appel¬ 
lants’ App. 37.) Dr. Smiler also testified that he had failed 
to obtain any healing in the fracture itself, (Appellants’ 
App. 38) and that following his operation and treatment 
she did not have as much callus-union and healing as she 
did have when she first came to him March 29, (Appellants’ 
App. 38.) 

Dr. I. Lattman made X-ray pictures for Dr. Smiler. Dr. 
Lattman testified that the position of Mrs. Byrom’s frac- 



turn! wrist bone was poorer in February 1940, after Dr. 
Smiler had finished his treatment and discharged her than 
it was on January 9, when Dr. Young, defendant in this 
case, began his treatment bv reduction. (Appellees’ App. 

7 .) 

Dr. Lattman also testified that there was callus-formation 
and healing taking place on March 30, as disclosed by 
the X-ray picture taken for Dr. Smiler before Dr. Smiler 
did any operation upon the wrist. (Appellees’ App. 7.) 
Dr. Lattman further testified that after Dr. Smiler finished 
with the patient she had no motion whatever in the wrist 
joint itself and the only motion possible was at the site of 
the unhealed fracture. (Appellees’ App. 6.) 

Dr. Young testified that Mrs. Bvrom was his patient and 
that he saw her practically every time she came in the hos- 
pital except while he was on vacation or a short period dur¬ 
ing which he had arranged with Dr. Braden to take care 
of Mrs. Bvrom. The vacation taken bv Dr. Young was 
from about January 18 to February 1. 

Dr. Young testified that Mrs. Bvrom had a severe com¬ 
minuted fracture, a shatter-fracture in which the larger 
bone, the radius was broken off and the smaller bone, the 
ulna, had a styloid process fracture. He explained that 
the fracture ran down into the joint and permitted the joint 
fluids to get up into the bone. (Appellants’ App. 47.) Dr. 
Young ordered an X-ray picture taken. After the X-ray 
picture was taken Dr. Young, under general anaesthetic, 
reduced Mrs. Bvrom’s fractured bones under a fluoroscope; 
that is that he could visualize and actually see the bones 
while reducing them by using the fluoroscope. (Appellants’ 
App. 4S.) After the fracture was satisfactorily reduced 
the plaster cast was applied. Following the application 
of the cast the position of the fracture was checked again 
by fluoroscopic examination. (Appellants’ App. 49.) Dr. 
Young sa'w Airs. Bvrom several times thereafter before he 
went to Florida. On these visits she complained of nothing 
unusual, no unusual pain, and had about the usual amount 
of swelling. (Appellants’ App. 50.) Dr. Young further 
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testified that after February 10, after the east had been 
entirely removed, Mrs. Bvrom had quite a bit of stiffness 
in her fingers and wrist joint but that it was the type of 
stiffness expected in an individual of this type with a frac¬ 
ture of such kind. (Appellants’ App. 51.) Dr. Young also 
testified that during the course of the physiotherapy, heat 
and massage treatments, there seemed to be some improve¬ 
ment in the motion of the wrist and a definite improvement 
in the motion of the fingers. (Appellants’ App. 52.) On 
March 24,1939, when Dr. Young last saw Mrs. Byrom there 
was still some swelling and stiffness in the wrist and fin¬ 
gers. But she definitely had motion in the wrist joint. 
(Appellants’ App. 52.) Dr. Young testified that it was 
disclosed by the X-ray picture of February 26, 1940, taken 
after Dr. Smiler had treated Mrs. Byrom, that the wrist 
joint had been entirely destroyed. (Appellees’ App. 8.) 

It was positively testified that the X-ray picture of Feb¬ 
ruary 26, 1940, disclosed that Mrs. Byrom’s wrist was not 
in as good condition as it would have been if nothing had 
been done to it by Dr. Smiler. (Appellants’ App. 53 and 
Appellees’ Appendix 8.) 

Mrs. Marie Miller Talmage did not testifv that the wrist 
looked like a normal wrist. She testified that it had some 
swelling and some stiffness, but looked like a healed frac¬ 
ture. (Appellants’ App. 55.) 

Mrs. Talmage further testified that she was a nurse of 
twenty (20) years’ experience and for over eight years had 
been a supervisor in the physiotherapy department at Cas¬ 
ualty Hospital. She testified that she distinctly remem¬ 
bered Mrs. Byrom because of the pleasant conversations 
she had with her. (Appellees’ App. 9.) She said that 
in March, 1939, under instructions from Dr. Young she 
administered physiotherapy, heat and massage treatments, 
to Mrs. Byrom’s wrist. She said that the treatments were 
continued for three times a week for 15 or 20 minute periods 
each occasion. (Appellees’ App. 9.) Mrs. Talmage said 
that in all she gave Mrs. Byrom treatments on more than 
six occasions and on several occasions when she herself 
was busy the treatments were given by another physio- 
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therapist. The condition of the wrist and fingers was im¬ 
proved by the physiotherapy treatments. (Appellees’ 
App. 9 and 10.) The last physiotherapy treatment was 
about the 24th of March at which time Mrs. Byrom was com¬ 
plaining about pain and stiffness in the joints or knuckles 
of her fingers. (Appellees’ App. 10.) 

Miss "Wilma Louise Reynolds testified that she was a 
nurse and had been connected with Casualty Hospital for 
over eight years. She said that she was in the physio¬ 
therapy department and had given physiotherapy treat¬ 
ments to Mrs. Byrom eight or ten times. (Appellees’ App. 
10 and 11.) The treatment consisted of heat and massage. 
Miss Reynolds testified that on the last occasion she saw 
Mrs. Byrom, as compared with the first, Mrs. Byrom was 
much improved. (Appellees’ App. 11.) 

Dr. James W. Braden testified that at ;the time Dr. 
Young reduced Mrs. Bvrom’s fractured wrist he adminis- 
tered the anaesthetic and that Dr. Young reduced the frac¬ 
ture using a fluoroscope and after the cast was applied 
checked the position of the bone with the fluoroscope. (Ap. 
pellants’ App. 56-57.) 

Dr. Braden testified that he saw the plaintiff, Mrs. 
Byrom frequently. (Appellees’ App. 12.) He testified 
that on January 31,1939, he removed the upper part of the 
cast from the plaintiff’s wrist and examined the top of 
the arm and wrist and that the bones seemed to be in satis¬ 
factory position. (Appellants’ App. 57.) He said that at 
that time the styloid process was in a normal position and 
did not stick out. (Appellants’ App. 57-58.) 

Dr. Braden further testified: 

“At the time I examined her after the cast was re¬ 
moved, the patient complained of pain in the wrist; 
that she could not move the wrist up and down like 
this (indicating), and I explained to her that at her 
age we would expect some pain in the hand and some 
limitation of motion; that so far as the position of the 

I bone, I would say that for a patient of her age and the 
type of fracture she had, the position was satisfac¬ 
tory.” (Appellees’ App. 12-13.) 
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Dr. Braden explained that when he used the word 
“twisted” in response to a question by plaintiff’s counsel, 
he meant the position in which the wrist had to be turned 
or put in reducing the fracture. (Appellees’ App. 13.) 

Three doctors, Dr. H. A. Wood, Dr. Philip 0. Peland 
and Dr. Guy W. Leadbetter, all qualified as expert phy¬ 
sicians in treating bone fracture cases, testified in response 
to hypothetical questions that all of the treatment given 
to plaintiff for her fractured wrist was in keeping with 
customary good usage and practice among physicians in 
the District of Columbia qualified to do the like work at the 
time. Dr. H. A. Wood testified that between the time plain¬ 
tiff left the care of defendant Dr. Young and February 26, 
1040, at the time the X-ray picture was taken following the 
operative procedure of Dr. Smiler, the wrist joint was de¬ 
stroyed. (Appellees’ App. 13.) Dr. Wood further testi¬ 
fied that the procedure of the defendant Dr. Young in using 
the fluorscope to reduce or set the fractured bones was an 
advantage, (rather than a liinderance), because the surgeon 
can manipulate the bone or wrist whichever it may be to 
determine just the position he has. (Appellants’ App. 
60.) Dr. Wood further testified that the condition of the 
wrist with respect to pain and stiffness as described by 
plaintiff at the time the cast was removed is such as is 
usually present in almost all fracture cases at that period 
of time. He said that because the wrist has been in one 
position so long that the starting of functional motion or 
passive or active motion is always painful. (Appellees’ 
App. 13-14.) Dr. Wood described from the X-ray picture 
taken January 9, 1939, by the defendant and the X-ray pic¬ 
ture taken March 30, 1939, by Dr. Smiler after the patient 
plaintiff had left defendant’s care that the fracture was dis¬ 
closed to be a badly comminutive compound fracture with 
badly crushed bones. He said the picture showed that the 
wrist had been fractured in many places. (Appellees’ 
App. 14.) 

Dr. Philip 0. Peland testified to practically the same in¬ 
tent throughout as had Dr. H. A. Wood. He explained 
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that X-ray pictures in themselves did not disclose whether 
a i reduction had been made in a fracture case or not. He 
further explained that the displacement which appeared 
in the X-ray of March 30, 1939, six days after plaintiff had 
left the care of defendant Dr. Young could hardlv be ex- 
pected to result from diathermy and massage, but that it 
might have come from use. He said it also could come from 
slipping. (Appellants’ App. 63.) 

iDr. Guy \V. Leadbetter testified practically the same as 
Drs. Wood and Poland. The doctor did testify as plain¬ 
tiff’s argument indicates that after reducing a fracture he 
himself would take an X-ray picture. The doctor made 
this statement however, by way of explaining his own pro¬ 
cedure: he said he would reduce the Colles fracture under 
the fluoroscope just as the defendant in this case did, that 
thereafter he would check the position under the fluorscope, 
just as this defendant did, and that he himself then would 
take an X-ray picture as a matter of record. Xot because 
the X-ray would add anything to the surgeon’s knowledge 
gained by using the fluoroscope but would only record it. 
(Appellants* App. 65.) In response to interrogation by 
plaintiff’s counsel, Dr. Leadbetter testified to a number of 
things that could happen, but in no way attributed any of 
the conditions complained of by plaintiff in this case to any¬ 
thing done at any time by the defendant Dr. Young. He 
explained that the mal-position apparent in the X-ray of 
March 30, 1939, could have been present because of some 
slipping between March 24, when the plaintiff was last seen 
by defendant Dr. Young and March 30, the date of the 
X-ray picture. (Appellants’ App. 66-67.) Dr. Leadbetter 
explained that even though an X-ray picture were taken in 
a case of this kind and disclosed that the fracture was not 
healing as desired it would be a matter of judgment for the 
physician as to whether to leave the splints on for several 
weeks or even for several months. (Appellants’ App. 66.) 
He said that the mere fact of mal-position or prominence 
of the ulna at the time the cast was removed would not 
suggest the taking of another X-ray. (Appellants’ App. 
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66.) He said that such prominence of the ulna would make 
no difference. 

Hr. Leadbetter testified further that he had personally 
examined the plaintiff in this case and that the X-ray 
picture referred to as the picture of February 26,1940, was 
taken at his request. Hr. Leadbetter explained that the 
comminutive variety of fracture (such as this is) could 
change its position under plaster case. He also said that in 
his opinion it was possible for the slipping or change to 
have taken place between March 24, 1939, and March 30, 
1939. (Appellants’ App. 67.) Hr. Leadbetter explained 
that in his opinion in this case there had been an interpola¬ 
tion of tissue, soft tissue of the body between the frag¬ 
ments, and that that had acted as a buffer to the usual 
calcification of the fracture line. (Appellees’ App. 15.) 

Motions for directed verdicts were denied. 

The case went to the jury and verdicts were returned in 
favor of both defendants. 

SUMMARY OF THE ARGUMENT. 

1. It is not error in an action for mal-practice for the 
Court to refuse to instruct the jury that there was an im¬ 
plied agreement that no serious consequences would result 
from want of proper skill care and diligence on the part of 
defendants. 

2. It was not error in this case for the Court to refuse 
to adopt plaintiff’s language and instruct the jury that the 
fact that plaintiff’s wrist did not properly heal following 
treatment by the physician gives rise to an inference of 
negligence on his part. 

3. It is not error in a case of this kind for the Court to 
instruct the jury, that, 

“As to what constitutes due care and skill, as I have 
defined it, that testimony is to be determined by the 
testimony of physicians. Laymen are not the ones 
from whom you gain a knowledge of generally ac¬ 
cepted practice among physicians in the Histrict. That 
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is peculiarly within the knowledge of the physicians 
! and as to that it is your duty to follow the testimony 
of the physicians. I do not mean of any one physician, 
but taking them all together and from that determine 
what is the proper degree of care and skill required.” 

ARGUMENT. 

I. 

i In an action for mal-practice, it is not error for the 
Court to refuse to instruct the jury that there was an im¬ 
plied agreement that no injurious consequences would re¬ 
sult from want of proper skill, care and diligence on the 
part of defendants. 

Plaintiff’s requested Instruction Number One was in two 
paragraphs as follows: 

“When a person engages the services of a physi- 
i cian, the physician impliedly agrees that no injury to 
i to the patient will result from want of proper skill, care 
and diligence on his part. 

If you find from the evidence that the defendant 
Young, in treating Mrs. Byrom, did not exercise the or¬ 
dinary care and skill usually exercised by surgeons in 
good standing in the District of Columbia at the time 
of his treatment of her, and if you further find that, as 
the result of the absence of such care or skill, she suf- 
i fered injurv, then vour verdict must be for the plain¬ 
tiffs.” 

The Court denied the first paragraph of the requested 
Instruction and granted the second paragraph. 

If it be error to deny the said first paragraph it cannot 
be serious error because it is only axiomatic that all per¬ 
sons, physicians as well as others, are not permitted to be 
careless and negligent in their dealings with others. Proper 
Instruction as to the duty of a physician and the degree of 
care required by him in dealing with and treating a 
patient would surely cure any defect in refusing the spe¬ 
cific language of the paragraph which was denied. 
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The complaint was not couched in breach of contract. The 
only charge was that of carelessness and negligence. 

The very first sentence of the Court’s charge and instruc¬ 
tion to the jury after the introductory remarks, fully covers 
the point in question. 

The Court says: 

“When a person engages the services of a physician 
it is the duty of that physician to exercise the ordinary 
care and skill usually exercised by surgeons in good 
standing in the District of Columbia at the time of their 
treatment. * * *” 

Certainly in an action where there is no claim of breach 
of contract it -would add nothing to the jury’s knowledge 
of the correct law governing the case nor explain more 
fully the obligation of the physician to add to the Court’s 
instruction that there is an implied contract requiring the 
exercise of proper skill, care and diligence. 

In this case there was no claim that the defendant phy¬ 
sician was not possessed of proper skill and knowledge. 
There was no occasion to instruct the jury that the law im¬ 
plied that no injurious consequences would result to the 
plaintiff from want of proper skill. The defendant’s obli¬ 
gation as to the exercise of proper care and diligence was 
clearly explained to the jury and it was the plaintiff’s bur¬ 
den to prove that the defendant violated the rule as to the 
exercise of proper care and diligence. 

The plaintiff’s only claim was that the defendants 
treated the plaintiff in a negligent manner. 

The portion of the Instruction denied plaintiff about 
which she complains here is good law but not necessary in 
the proper instruction of the jury in a case of this kind. 
The cases cited by plaintiff previously decided by this 
Court do not under any interpretation require that the trial 
Court give this instruction. 

Caton v. English, 57 App. D. C. 324. 
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The Court by no means indicated that such language is a 
necessary part of the charge to the jury in a case of this 
kind. It is inconceivable that where the only charge against 
the defendant is the failure to exercise proper care and 
no question whatever is raised as to his possession of the 
required knowledge and skill that the Court must be com¬ 
pelled to instruct the jury as to implied contract. 

Carr v. Shifflett, 65 App. D. C. 

In this case the Court merely approved its own language 
in Caton v. English, supra. However, in this case, Carr v. 
Shifflett, there was a question raised as to whether the de¬ 
fendant and the person whom she permitted to do the opera¬ 
tion on plaintiff possessed the required degrees of skill and 
knowledge for such services. 

The authorities cited do not support the plaintiff’s con¬ 
tention that it is error in a case of this kind to refuse the 
instruction requested. 


II. 

In an action of this kind it is not error for the Court to 
refuse to instruct the jury that the fact that plaintiff’s wrist 
did not properly heal following treatment by the physician 
gives rise to an inference of negligence on his part—. 

The cases in this Court cited by plaintiff do not support 
her contention that it is error to refuse to so charge the 
jury. 

; Sweeny v. Irving, 35 App. D. C. 57. 

In that case this Court said: 

“There are exceptional circumstances where the re¬ 
sult of an operation performed, if unexplained, may 
warrant an inference of negligence. 

The Court said: 

“Thus, evidence showing that after a broken ankle 
i was reset, the ankle "was crooked, and the ankle joint 


13 


stiff, tends to prove negligence on the part of the 
physician in setting the ankle, which evidence should 
be submitted to the jury.” 

First it is not at all certain that this is an exceptional case 
as referred to by this Court in Sweeny v. Irving. In the 
Sweeny v. Irving case the fracture was a simple broken 
ankle and the result was a crooked ankle after reduction 
and treatment. In this case the fracture dealt with by the 
physician was a badly compound comminutive fracture with 
the bone fragments badlv crushed. 

O «l 

However, in Sweeny v. Irving the law laid down by this 
Court is simply to the effect that the bad result is a circum¬ 
stance of evidence which may be submitted to the Jury with 
other evidence for their determination as to whether or not 
the physician exercised the required legal degree of care 
and skill. 

Crist v. White, 62 App. D. C. 269. 

In this case the Court only indicated that the failure of 
the operation or the bad result was merely a circumstance 
entitled to consideration by the Jury coupled with other 
testimony. The Court said that it creates no presumption 
of lack of skill or care. 

Under the circumstances and considering the marked dif¬ 
ference as compared with Sweeny v. Irving the trial Court 
apparently instructed the jury exactly as this Court would 
direct in the light of Crist v. White, supra. 

“The condition of the plaintiff’s wrist when she left 
the care of Dr. Young does not in itself show negli¬ 
gence on his part, but you may take that into consid¬ 
eration together with other evidence in the case in de¬ 
termining whether or not he exercised due care.” 

In Sweeny v. Irving and Crist v. White, supra, the de¬ 
fendants contended that the result was not to be taken into 
consideration by the jury with other evidence in reaching 
their verdict. This Court merely held that in such cases 
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it might be taken into consideration by the jury. In the 
instant case the trial Court instructed the jury that they 
might take it into consideration. The Instruction is en¬ 
tirely in keeping with the authority of this Court. 

III. 

It is not error for the trial Court in a case of this kind 
to instruct the jury that they must be guided by the testi¬ 
mony of qualified physicians in determining what consti¬ 
tutes the exercise of due care and skill in medical treatment. 

Ewing v. Goode, 7S Fed. 422. 

The Court said: 

“The Court and jury must be dependent upon expert 
evidence. There can be no other guide, and where want 
or skill or attention is not thus shown by expert evi¬ 
dence applied to the facts, there is no evidence of it 
proper to be submitted to the jury.” 

The above case has been cited time after time by this 
Court as sound authority. And on numerous occasions this 
Court has held that in similar cases the only way of prov¬ 
ing that a physician or surgeon failed to exercise that de¬ 
gree of skill, care and diligence customary in practice in the 
District of Columbia is by the testimony of other physicians 
or surgeons qualified to so testify. 

The following seems to be the universallv established 
rule: 

“Whether or not the conditions complained of were 
i the result of a physician’s negligence is a question which 
! can be determined by witnesses qualified to speak; that 
is, physicians and surgeons acquainted with the method 
and standard of treatment and that the conditions com¬ 
plained of resulted from the physician negligently do¬ 
ing what he should not have done or negligentlv failing 
• to do what he should have done. A physician’s negli¬ 
gence can not be based upon the testimony of lay wit¬ 
nesses. Hence, unless there is the testimony of phv- 
; sicians showing negligence no judgment can be sus¬ 
tained.” 
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Levy v. Vaughn , 42 App. D. C. 146. 

The Court adopted the reasoning and language of Justice 
Claybaugh of the trial Court as follows: 

“Therefore, with the facts staring you in the face 
that nobody says to this jury that this intestate died 
from the effects of the ether, is it possible that the jury 
can say what the expert witnesses and all other wit¬ 
nesses in the case sav that thev can not tell?” 

m> * 

Wilson v. Borden , 61 App. D. C., 327. 

The Court said: 

“In the present case all the medical testimony is to 
the effect that the injury of which plaintiff complained 
when she consulted Dr. Borden involved an old Colles 
fracture.” 

Obviously the Court in the above cases was approving 
the principle of law that in order to prove negligence in 
the exercise of care and skill in medical treatment it is re¬ 
quired that the testimony of qualified medical witnesses be 
available for the jury. 

Sweeny v. Irving , 35 App. D. C., 57. 

The Court said adopting the language of Wilkins v. Brock, 

81 Vt. 332. 

“The defendant Brock's motion for a verdict should 
have been sustained, for, to warrant the finding of mal¬ 
practice it was necessary to have medical expert testi¬ 
mony to show it, and there was none;” 

This Court has never in any way expressed any diver¬ 
gence from or disapproval of the rule. 

In the instant case the trial Court certainly did not by its 
instruction give undue importance or prominence to the 
testimony of the experts. The Court only pointed out to 
the jury the character of testimony by which they must be 
governed in reaching their decision on the particular point 
involved. We respectfully submit that the rule in medical 
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cases is not at all in conflict with the rule in other character 
of cases. 

iThe question for the jury in this case was whether the 
care and treatment of the defendant Dr. Young: was in keep¬ 
ing with customary good standards of practice in the Dis¬ 
trict of Columbia at that time for that type of fracture case. 

The following complete Instruction certainly quite clearly 
and intelligently covers the point in question: 

“ As to what constitutes due care and skill, as I have 

defined it, that testimonv is to he determined bv the 

! testimony of physicians. Laymen are not the ones 

from whom you gain a knowledge of generally accepted 

practice among physicians in the District. That is 

peculiarly within the knowledge of the physicians, and 

as to that it is vour dutv to follow the testimonv of the 
* • • 

i physicians. I do not mean of any one physician but 
i taking them all together and from that determine what 
! is the proper degree of care and skill required.” 

CONCLUSION. 

It is respectfully submitted that the trial Court com¬ 
mitted no error on the points discussed in the instant case 
and that the instructions gave to the jury a full, fair and 
correct guide for the determination of the issues involved. 
The verdict and judgment in favor of the defendants should 
be affirmed. 

Welch, Daily & Welch, 

1 Attorneys for Appellees , 

H. Mason Welch, 

John Ryan Daily, 

J. Harry Welch, 

; 710 - 14th Street, N. W., 

! Washington, D. C. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 

January Term, 1942. 


No. 8172. 


WOODSON BYROM AND CALLIE BYROM, Appellants , 


EASTERN DISPENSARY AND CASUALTY HOS¬ 
PITAL, a Corporation, and JOSEPH ROGERS 
YOUNG, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


APPENDIX TO BRIEF FOR APPELLEES. 


EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLEES. 

Witness, Plaintiff, Callie Byrom. 

Cross-Examination 

75 Q. Did this peculiar appearance of your arm re¬ 
ferred to change back to normal after the cast was 
off? A. Came back? 
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Q. You said it looked withered, didn’t you? A. It was 
some time before it came back to normal looking. 

#»•••*•••• 

64 Q. You could feel it. A. I had told him that it 
pained. 

Q. Well, when was it you told him about the pain and re¬ 
ceiving the capsules? A. The first day—the day the arm 
was set, that he gave me the prescription for the capsules. 
A. That was before you left the Hospital after the arm was 
put in a cast ? A. Yes. 

Q. And he gave you instructions as to how to take them 
if you had pain too severe to stand? A. Yes. 

65 Q. How long did you continue to take those cap¬ 
sules, Mrs. Byrom? A. The first two nights. 

Q. And after that you did not take any at night? A. No, 
I took asperin because I was afraid to take any of those 
capsules. 

Q. How many did he give you? A. I don’t know how 

manv was in the box. 

•> 

Q. Have you any idea how many you took that night? 
A. I taken two the first night. 

Q. How many the second night. A. Two the second night. 
Q. Any left in the box? A. Yes. 

Q. How many? A. There must have been two or three. 
Q. During the time the cast was on your arm, at any 
time, did you ask the doctor to give you any more capsules? 
A. No. 

********** 

72 i Q. During that time, how many visits did you make 

back to the Hospital between the day you say Dr. 
Young removed the last of the cast and your last visit to 
him—how many days did you go back to the Hospital? A. 
I went three days a week for heat and massage—Monday, 
Wednesday and Friday. 

73 Q. And on those occasions, did you go back at a 
regular hour? A. In the middle of the day, around 

12 o’clock. 
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Q. And who gave you attention on those days? A. The 
nurse gave me heat and massage. 

Q. For long long a period each day did she give you mas¬ 
sage and heat treatment? A. I guess about three-quarters 
of an hour. 

*«*••#•••• 

Q. Now, during that time did you have any instructions 
from anybody, Dr. Braden or Dr. Young, about trying to 
use your hand and your wrist? A. Yes; the nurse used to 
tell me, “Try to shut in on it, try to close it.” She told me 
to get a rubber ball and try to squeeze it. 
#*#•#*#**• 

76 Q. On every occasion that you received massage 
and baking, did she try to increase the motion? A. 
Yes, she did. 

#••*•#•••• 

81 Q. Did you have any conversation with Dr. Smiler 
before you went to Emergency Hospital about break¬ 
ing your wrist over? A. You say did I have any conversa¬ 
tion with Dr. Smiler before I went to the Hospital about 
breaking my wrist over? 

Q. Yes. A. I w’ent to Dr. Smiler after this friend referred 
me to him, and asked him what could he do for it. He said 
he would have to have an X-rav before he could tell me 
anything. That is when I had the X-ray made and then 
after I had the X-ray made, I went back to see him and he 
told me I would have to go to the hospital if he w r as to do 
anything to it. 

82 Q. Now, at that time was anything said about 
breaking your wrist over? A. Yes, he did say it 

w r ould have to be broke over. 
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Dr. N. Norman Smiler. 

Direct Examination 

409 Q. Before you started the reduction, had there pre¬ 
viously been a reduction, as far as you could see ? A. 
I have no way of knowing; that. The only thing I know is 
that the bones were not reduced. Whether there had been 
one, or what happened, I have no way of knowing. 

Q. Had the bones united? A. Xo, sir. There was just 
some callus in between the fragments, but they were not 
united. 

*:* * • * * * * * * 

Cross-Examination 

438 Q. Do I understand you to mean, Doctor, that when 
a Colies fracture is reduced, it won’t slip? A. Well, 
I did not say it won’t. It is rare, but it can do it. It can 
happen. 

*>* * « * * * # # # 

454 Q. Will you refer to the X-ray report of March 30, 
please. 

Mr. Simon: It is right here. 

Mr. Welch: May I look at it? 

Mr. Simon: It is only the top paragraph. 

By Mr. Welch: 

Q. Will you read that, and then hand it back ? I want to 
ask you a question about it. 

(The “top paragraph” referred to reads as follows: 
'“March 30, 1939: X-ray of the right wrist shows a com¬ 
minuted Colles fracture with an upward and backward dis¬ 
placement of the distal fragments of the radius, and a break¬ 
ing off of the styloid process of the ulna. There is marked 
bone atrophy of the carpal and metacarpal bones. There is 
some callus formation at the site of fracture.”) 
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Does that mean to the physician, in language that is fa¬ 
miliar to the layman, that some healing had progressed? 
A. That is right. 

********** 

458 Q. Well, do I understand from your statement that 
there is a difference in the position as shown by the 

X-ray of February, 1940, as compared with the position 
shown by the X-ray of April, 1939, that there was some slip 
or change in the position? 

Mr. Simon: He has not said that. 

Mr. Welch: I am asking him. 
********** 

(After a discussion off of the record:) 

Mr. Simon: He says that there is a difference in position 
of the bones as set forth on the X-ray of April 3, 1939, and 
the X-rav of February 26, 1940, taken almost a rear after- 
wards. 

Mr. Welch: We have agreed on that; that is all 

459 that I want to be sure of. 

********** 

Q. Would you think, as a physician experienced with 
cases of this character, that in view of the fact that we still 
have an unhealed Colies fracture as late as February 26, 
1940, the motion that vou have described is motion in the 
site of the unhealed portion, rather than untrue motion in 
the wrist joint? A. Yes. 

460 Q. So that it is a fact, isn’t it, that actually in this 
case, as late as February 26, 1940, this woman had 

no motion in the joint itself, but the motion that she is ca¬ 
pable of is motion at the site of the fracture? A. That is 
right. 

Q. It is a fact, isn’t it, that in spite of the effort that you 
have made in the way of closed reduction and open surgery, 
heat and massage treatments, and so forth, that you have 
been unable to obtain healing of this fracture? A. That is 
right. 
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Q. And it is a fact, is it not, that as late as February 26, 
1940, after you had rendered the surgical effort that you 
have related, that she did not have as much callus union as 
she had in March, 1939, when she first came to you? A. 
That is right. 

• #*#*#•••# 

472 Q. Is it not a fact that all that you have accom¬ 
plished by all of your efforts is merely a better cosme¬ 
tic appearance? 

• ##*#••••# 

473 A. Well, I feel that she has got a better wrist now 
than she had before. I will say to you that there is no 

100 per cent result there. 

Q, Well, with no union present at all, what kind of 

474 a result would you call it? A. She has no pain. That 
is number one. Secondly, she had right good wrist 

motion. It is not at the joint. This joint is gone. 

#*#**•••** 

Dr. I. Lattman. 

Cross-Examination 

123 Q. On your report on one of the x-rays you said 
the movement obtained in the wrist was not really in 

the wrist joint. Can you tell from an x-ray picture "where 
movement is? A. Yes, indeed, very definitely, very defi¬ 
nitely. 

Q. You can do that without any other examination? A. 
Without any other examination, just by my x-ray. 

*•*•*••*•# 

124 Q. So that in February, 1940, Mrs. Byrom did not 
have any wrist joint movement? A. Not real wrist 

joint movement, that is right? 

Q. The motion was at the cite of the original fracture? 
A. That is right. 
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125 Q. Comparatively isn’t the bone in just as poor 
position in February, 1940, as it was on January 9, 
1939? A. No, it is in much poorer position, Mr. Welch. 

Q. Which is the poorer ? It is in poorer position in Feb¬ 
ruary 26, 1940? A. It is in poorer position February 26, 
1940, than it was on January 9, 1939. 

• •••**•••* 

127 Q. I am talking about the x-rays taken before Dr. 
Smiler’s reduction. A. There is some callus forma¬ 
tion at the site of fracture. 

Q. Now, will you take the March 30, 1939, x-ray picture 
and show the jury where the callus formation had set in? 
A. I am very much afraid, gentlemen, that you will have to 
take my word for it. 

• **•*••••* 

128 Q. And would we be able to determine from that 
x-ray picture, with your assistance in reading it, that 

healing, or union, was taking place at that time? A. Yes. 

• **•#••••* 

Dr. Joseph Rogers Young. 

Direct Examination. 

165 (Continuing I ordered her sent to the physiother¬ 
apy department, and I saw her three or four times 

a week during the course of the physiotherapy treatments. 

Q. On the occasion when you examined her during 

166 the course of the physiotherapy treatments, what can 
vou sav as to the condition of her wrist and fingers? 

A. There seemed to be some improvement in the motion of 
the wrist and a definite improvement in the motion of the 
fingers although she was slow in getting that motion. 

Q. When did you last see her? A. March 24, 1939. 

Q. And on that occasion, what -was the appearance and 
condition of the wrist? A. On that occasion, I examined 
the wrist and found that the lateral styloid was below the 
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ulna styloid; still some swelling; still some stiffness in the 
wrist and fingers. 

Q. At that time, can you state to the jury definitely 
whether the motion she had was purely in her wrist joint or 
otherwise? A. In my opinion, the motion was in the wrist 
joint at that time. 

172 Q. Now, on the picture that is dated 2/26/40, will 
you show the jury where, if anywhere, the wrist joint 

is visible in that picture ? A. There is no wrist joint in this 
picture. The wrist joint has been destroyed. 

• #•#*•*•## 

173 “Question: Can you state from your examination 
that you made of Mrs. Byrom’s wrist on March 24, 

1939, and the benefit of the x-ray picture of March 30, 1939, 
and your examination of the x-ray picture of February 26, 

1940, whether or not Mrs. Bvrom’s wrist is in as good condi¬ 

tion today as it would have been if nothing had been 

174 done to it by Dr. Smiler?” 

Mr. Simon: I withdraw the objection. 

By Mr. Welch: 

Q. Can you answer that? A. Yes, I can. 

Q. Is it as good as if he had left it alone? A. In my 
opinion it absolutely is not? 

• #•##•••*• 
Mrs. Marie Miller Talmadge. 

Direct Examination. 

213 Q. Mrs. Talmadge, what is your profession or oc¬ 
cupation? A. Registered nurse. 

Q. And how long have you been a registered nurse, 
please? A. Near twenty years. 

Q. And have you been engaged as such in the District all 
that time? A. Almost continuously in the District. 
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Q. And where are you now? A. At Casualty Hospital. 

Q. How long have you been there? A. More than eight 
years. 

Q. In 1939 what was your position, what were your duties 
at Casualty Hospital? A. Emergency room supervisor, 
which included the physiotherapy department. 

Q. Now, did there come a time when this lady, Mrs. By- 
rom, came to you for care in the physiotherapy department? 
A. Yes, sir. 

Q. Do you remember Mrs. Byrom ? A. Yes. 

Q. Is there anything particular by which you remember 
her? A. Well, I remember that Mrs. Byrom and I used to 
carrv on very animated conversations. She was a verv nice 
woman, and while I was treating her, while I was giv- 
214 ing her the physiotherapy treatment, we always had 
nice visits. 

Q. And you distinctly remember her case then? A. Yes, 
sir. 

Q. Can you tell, without referring to the hospital record, 
or would you like to refer to it, as to when she first came to 
you for physiotherapy? A. I believe in March. 

Q. March, 1939,1 assume? A. That is right. 

Q. And by whose authority, or instruction, did she come 
to your for physiotherapy ? A. Dr. Young. 

Q. Do you recall now what Dr. Young’s instructions 
were ? A. To give the heat treatments for twenty minutes, 
fifteen to twenty minutes, three times a week, I believe. 
*#•*#••••• 

217 Q. About how many times did you give Mrs. By¬ 
rom the physiotherapy treatment? A. I would say 

six or more, six. 

Q. And were there other occasions when she came 

218 in when someone else in the department gave it? A. 
Yes, there were several times when I was busy and I 

didn’t give it. 
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Q. Now, as compared to her condition with respect to the 
stiffness of the wrist and stiffness of the fingers on the occa¬ 
sion that you last administered physiotherapy, what can 
you tell us with respect to what those conditions were on 
the first time? A. They were improved over the first tim<> 

•i* • • # • • • • • 

220 Q. Can you tell us the date of your last physio¬ 
therapy treatment? A. I could hardly tell that. 

Q. Can you tell us when it was with respect to the 24th of 
March ? 

• i • • • * • * • • • 

The Witness: I would say near that date. 

• i* # • # * • * • • 

221 Q. And what, if anything, did she complain about 
in trying to use the fingers ? A. The stiffness in the 

fingers, inability to lift things, the stiffness in them. 

Q. Did she complain of any pain with respect to that at¬ 
tempt ? A. Some. 

Q. Where did she say it hurt her? A. She complained 
mostly of her lifting things. 

Q. No, I am talking about pain. What did she say? A. 
In the joints. 

Q. In the fingers? A. Through the joints. 

Q. With what we call the knuckles? A. That’s right, the 
knuckles. 

> Miss Wilma Louise Reynolds. 

Direct Examination. 

223 Q. You are a nurse? A. Yes, sir. 

Q. At Casualty Hospital? A. Yes. 

Q. And how long have you been engaged at Casualty ? A. 
Eight years. 

Q. In 1939 were you connected with the physiotherapy de¬ 
partment? A. Yes. 
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Q. Now, did there come a time when you met and saw Mrs. 
Byrom as a patient there for physiotherapy treatments ? A. 
Yes. 

Q. Did you have occasion to give her some physiotherapy 
treatment yourself ? A. Yes, sir. 

Q. About how many times? A. I should say about eight 
or ten times. 

Q. And will you tell the jury what the physiotherapy 
treatment consisted of? What did you do? 

224 A. W T e applied heat treatments to her arms and 
massage each time she came. 

225 Q. W 7 ith respect to Mrs. Byrom’s condition, the 
condition of her hand and wrist on the last occasion 

that you saw her, what was it as compared with the first 
occasion on which you saw her? A. She was much im¬ 
proved, and she was working her fingers by the use of the 
ball. 

• •••*••••• 

Dr. James W. Braden. 

Direct Examination. 

249 A. I gave the patient a general anesthetic—put 
her to sleep. 

Q. Will you state to the jury what the operation was; 
what Dr. Young did? A. I of course was at Casualty Hos¬ 
pital on January 9 when this patient came back for treat¬ 
ment, and she had an X-ray, and she was taken to the cast 
room where Dr. Young was and myself. 

250 I gave the patient an anesthetic; put her to sleep, 
and the fluoroscope or X-ray that you can see the 

bones through was brought it. The wrist was examined by 
Dr. Young and then after the patient was asleep the frac¬ 
tured bones were reduced and a cast placed on the wrist, 
on the front and on the back. 
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i Q. At that point, let me interrupt Doctor. With respect 
to the fluoroscope, how was the fracture reduced; how were 
the bones set ? A. Well, I mean you reduce the bones at the 
same time you look at it in the fluoroscope, so you can see 
w L here you are putting the fractured bones. 

• •••#*#*•• 

251 Q. And did you see her frequently? A. Yes. 

Q. Did there come a time when Dr. Young -was leaving 
the City? A. Yes, sir. 

• *•#*••••• 

! Q. With respect to that, will you state whether or not 
you did see Mrs. Bvrom'while he was away? A. I did. 

Q. Did there come a time when you did anything with 
reference to the cast? 

*###**•••• 

252 The Witness: (Examining records) On January 

i 24th I examined the patient’s arm and placed new 

bandages around the cast and adjusted the cast; and then 
on January 31st I removed the top part of the cast. At that 
time I examined the patient again to see if her wrist was 
satisfactory and left the top part of the cast off, leaving the 
rest of the cast in place. 

Q. On January 31st, what was the condition and appear¬ 
ance of Mrs. Bvrom’s wrist, Doctor, please? A. On Janu¬ 
ary 31st when I examined this wrist, of course, this part 
of the arm (indicating) was covered. I ran my hand down 
over the top of her arm. The bones and wrist were in posi¬ 
tion, such as this (indicating) and seemed to be in satisfac¬ 
tory position. 

• ••*•••••• 

253 Q. With respect to other cases of like kind, can 
you tell the jury what the appearance and condition 

of Mrs. Byrom’s wrist seemed to be in when you saw it on 
the occasion in March that you just referred to ? 

• ••••••••• 
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254 The Witness: At the time I examined her after the 
cast was removed, the patient complained of pain in 
the wrist; that she could not move the wrist up and down 
like this (indicating), and I explained to her that at her age 
we would expect some pain in the hand and some limitation 
of motion; that so far as the position of the bone, I would 
say that for a patient of her age and the type of fraction 
she had, the position was satisfactory. 
#*#•#••*** 

Re-direct Examination 

275 Q. Now, when the word—when he used the word 
that the wrist was twisted, will you explain to the 
jury what you mean by the w r ord “twisted” in that 

276 connection. A. The wrist was pulled over this way 
(indicating). 

Mr. Simon: You are using the left arm. 

The Witness (Continuing) Well, that is the wrist has to 
be put in that position when reduced. It had to be put that 
way (indicating). 


Dr. H. A. Wood. 

Direct Examination 

290 Q. First, will you point out whether in the one of 
March 30, 1939 the wrist joint itself is visible and if 
so, show where it is ? A. In this picture taken in March the 
wrist bone is visible in both views. 

Q. Look down to the X-ray picture taken February 26, 
1940; is the wrist joint visible there? A. No, sir; it is not. 
*••••*•••• 

294 Q. Doctor, further assuming that following the re¬ 
moval of the posterior portion of the cast, the patient 
complained of pain in the wrist and pain in the fingers on 
trying to move the vrrist joint and trying to move or squeeze 
something with the fingers; and further assuming that at 
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that time there was a stiffness in the wrist and stiffness in 
the fingers. Will you state whether or not that is a condition 
that is expected at that period in Oolles comminuted frac¬ 
ture cases? A. That is usually present in almost all frac¬ 
ture cases at that time. The wrist has been in one position 
so long that the starting of functional motion or passive or 
active motion is always painful. 

Cross-Examination 

297 Q. You saw the type of fracture. A. This is a 
comminuted fracture. You might wait longer to 

start with a compound comminuted fracture because the 
bones are so badly crushed here (indicating). 

• •••*#•••• 

Q. Let me show you the first picture taken in this case. 

* • • • • * m • m * 

Q. Please read it for us. 

# ' • • * • * • • • • 

298 A. I find a badly comminuted lower end of the ulna; 
fractured in many places, which makes a badly com¬ 
minuted fracture. 

Q. Will you please show us on the picture. A. In the first 
place, the outer lower end is fractured in this direction (in¬ 
dicating), extending up through here. 

Q. The radius? A. The radius—inner side almost simi¬ 
lar, and it is comminuted through here, and small commi¬ 
nuted off here (indicating). 

iQ. Comminuted off here? A. A small line extending 
through here. The main fracture of this bone is through 
where you see the black line. Then it extends outward 
there. 

299 Q. Is that what makes it comminuted? A. That 
and all of this crushed fragment through here. 

• i • • • • * • • • • 
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Dr. Guy W. Leadbetter. 

Direct Examination 

335 A. My opinion as to this case, as I have seen the 
several X-rays, is that there has been an interpola¬ 
tion of tissue, soft tissue of the body between the fragments, 
and that that has acted as a buffer to the usual calcification 
of the fracture line. 

• ••••••••• 
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BRIEF ON BEHALF OF APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Woodson Bvrom and Callie Byrom, 
his wife, plaintiffs below, from a judgment for the defen¬ 
dants entered by the District Court of the United States for 
the District of Columbia, on the verdict of a jury in an 
action for damages for malpractice against Eastern Dis¬ 
pensary and Casualty Hospital (hereinafter referred to as 
Casualty Hospital) and Joseph Rogers Young, a physician 
and surgeon (Appellants’ App. 74). 
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i The District Court had jurisdiction under Sec. 306, Tit. 
11, D. C. Code (Act of March 3, 1901, 31 Stat. 1200, e. 854, 
§64). 

This Court has jurisdiction to review the judgment un¬ 
der Sec. 101, Tit. 17, D. C. Code (Act of March 3, 1901, 31 
Stat. 1225, c. 854, § 226). 

i The pleading necessary to show the existence of the ju¬ 
risdiction is: 

1. The complaint (Appellants’ App. 1-2). 

i STATEMENT OF THE CASE. 

On January 8, 1939, Callie Byrom sustained a fracture 
of her wrist and went for treatment to Casualty Hospital 
(Appellants’ App. 7). After having been given first-aid 
treatment by a doctor in the hospital, who was not identi¬ 
fied, she was told to call back at the hospital next morning 
to have the arm set. She paid $3 for the first aid treatment. 
However, her arm pained so after she returned home that 
the ambulance was called and she went back to the hospital 
(Appellants’ App. 8, 9). 

About noon the next day she for the first time saw the 
defendant, Dr. Joseph Rogers Young. An X-ray picture 
was taken of her arm and she was then taken into a back 
room in the hospital, given an anesthetic, and the arm wras 
set and placed in a cast. She remained in the room about 
ten or fifteen minutes (Appellants’ App. 9). 

She w’ent back the following day, which was Tuesday, 
and again on Thursday, and Monday of the following week. 
She received no additional treatment on any of these occa¬ 
sions, but the bandage around the arm was changed (Ap¬ 
pellants’ App. 10). The cast on the arm extended from 
just below the elbow to her knuckles. She continued to go 
back to the hospital about every other day. 

At the end of about three wrecks Dr. Braden, of the hos¬ 
pital staff, during the absence of Dr. Young on vacation in 
Florida, removed the top part of the cast. The arm then 
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appeared withery and small, and Mrs. Byrom experienced 
considerable pain and throbbing (Appellants’ App. 11, 12). 

There was only one X-ray taken of the arm, for which 
Mrs. Byrom paid $5 (Appellants’ App. 13). After the en¬ 
tire cast was removed, Mrs. Byrom requested that another 
X-ray be taken of her arm because the swelling did not seem 
to go down and it pained her severely. She requested to 
see the defendant Young, but was told by a nurse that he 
was not in and she spoke with another physician attached 
to the hospital. This physician told her not to have another 
X-ray, but to go ahead and let the nurses give her heat 
treatments and not discuss the situation with anyone. The 
bottom portion of the cast was removed by the defendant 
Young when he returned from his vacation. When this 
portion of the cast was removed, the defendant Young ap¬ 
peared to be excited over the appearance of the arm, but 
contended that there was nothing wrong with it. He ad¬ 
vised Mrs. Byrom to go home and bathe it in hot Epsom 
salts and to massage it with cocoa butter (Appellants’ App. 
13,14). 

Dr. Young told Mrs. Byrom to come back in two weeks, 
but she did not return. Instead she went to see Dr. X. Nor¬ 
man Smiler, because she did not see that she was getting 
satisfactory results. Dr. Smiler told her that before any¬ 
thing could be done he would have to have an X-ray, which 
w’as done by Dr. I. Lattman (Appellants’ App. 15). Mrs. 
Byrom then went to Emergency Hospital where Dr. Smiler 
operated on the arm under an anesthetic, and again put it 
in a cast. It remained in a cast for a little over a week, at 
the end of which time a second operation was performed by 
Dr. Smiler, after which the pain subsided (Appellants’ App. 
16). Until the plaintiff’s treatment by Dr. Smiler, the con¬ 
dition of the arm remained about the same (Appellants’ 
App. 23). 

Dr. X. Norman Smiler testified that he first saw the plain¬ 
tiff on March 29, 1939, and that she then had a deformed 
right wrist. The deformity showed marked radiant devia- 
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tion, and the upper end of the lower fragment appeared to 
stick out backwards; she gave the picture of a Colies frac¬ 
ture, a typical “silver spoon” deformity, slightly exag¬ 
gerated. 

An X-ray was immediatelv ordered. There was consid- 
erable limitation of motion at the wrist (Appellants’ App. 

25) . This X-ray, taken March 30, 1939, showed that she 
had had a comminuted Colles fracture which was unreduced. 
There was marked bone atrophy of the carpal and meta¬ 
carpal bones with some callus formation at the site of the 
fracture. Following the reduction by Dr. Smiler, a second 
X-ray was taken on April 4,1939, which showed the position 
of the wrist to be entirely satisfactory (Appellants’ App. 

26) . 

Thereafter, on February 26, 1940, a third X-ray was 
taken of the wrist, which revealed the head of the radius 
to be entirely absorbed. At the time of the first X-ray on 
March 30, 1939, it was disclosed that the bones had not 
united. 

Dr. Smiler further testified that it was the customary 
practice in the District of Columbia to take an X-ray first 
to discover the nature of the injury and then attempt re¬ 
duction. He further stated that he had not known of a 
fluoroscope being used in this type of fracture, and that 
after reduction an X-ray is again made to see what has been 
accomplished and whether the reduction is satisfactory or 
not. If satisfactory, some type of cast is applied, which is 
first split for swelling, and then at the end of a reasonable 
period, which varies from ten days to two weeks, the cast 
is removed and the arm inspected, and heating and baking 
treatments started (Appellants’ App. 27, 28, 29). 

Dr. Smiler further testified that if for a period of five 
or six weeks after the first reduction, the patient complains, 
and examination of the hand and wrist indicates that it is 
deformed, an X-ray should certainly be made to see what 
causes the deformity and pain (Appellants’ App. 29). He 
expressed the opinion that the condition of the patient’s 
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arm on March 29th indicated that the bones were not in 
proper relation, and that this was confirmed by the X-ray 
taken on March 30th, and that either the bones had not been 
properly set, or if properly set, they had slipped out of 
position (Appellants’ App. 30). 

Dr. Smiler also expressed the opinion that if a second 
X-ray had been taken within a period of five weeks after 
the wrist had been set, any slipping would have been shown 
by the X-ray, because in a Colies fracture the bones slip 
early, and if they stay in position as long as ten days a 
reasonable union is obtained (Appellants’ App. 31, 34, 35); 
that the absorption of the bone in the wrist was the result 
of delayed or non-union, the fragments being in the wrong 
place for a long period of time, and that this condition ap¬ 
pears often in fractures where they are either improperly 
reduced or they slip, and there is an interference with cir¬ 
culation (Appellants’ App. 32). 

It was also Dr. Smiler’s opinion that Mrs. Byrom had a 
50 per cent permanent disability in her wrist and hand 
(Appellants’ App. 32, 33). 

On cross examination Dr. Smiler stated that if there is 
a perfect reduction in a Colles fracture, the bones would 
undoubtedly unite promptly and you would get no delayed 
or non-union. The doctor also expressed the opinion on 
cross examination that the use of a fluoroscope was not as 
accurate and satisfactory as the use of a post operative 
X-ray (Appellants’ App. 36-39). 

The X-ray plates taken at the direction of Dr. Smiler 
were explained by Dr. I. Lattman who testified that the X- 
ray taken on March 30, 1939, showed the position of the 
bones to be worse than they were on January 9, 1939, when 
the first X-ray was taken at Casualty Hospital, and that 
the X-rays taken on April 3, 1939, and February 26, 1940, 
showed, following Dr. Smiler’s operation, an improvement 
of the condition (Appellants’ App. 40, 41). 

Dr. Young testified that Mrs. Byrom had a severe com¬ 
minuted fracture with the larger bone broken off, and at 
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the same time slie sustained a fracture of the styloid process 
of the ulna; that an X-ray was made before any reduction 
was attempted, and thereafter under a general anesthetic, 
was reduced in the ordinary way (Appellants’ App. 47, 48); 
that a cast was applied and the arm was checked by fluoro- 
seope but not by X-ray (Appellants’ App. 49). 

Dr. Young saw Mrs. Byrom several times before he left 
for Florida but noted nothing unusual. He left her in 
charge of Dr. Braden when he went to Florida (Appellants’ 
App. 50). On February 10th the lower part of the cast was 
removed and the wrist was considered to be in satisfactory 
condition, although there was some swelling and marked 
stiffness in the wrist joint and fingers. He advised plain¬ 
tiff to try to get as much motion as she could in her fingers 
by the use of a rubber ball and to move the wrist up and 
down and to soak it in Epsom salts and massage it with 
cocoa butter (Appellants’ App. 51). 

On cross examination the doctor testified that this was 
a very serious Colles fracture and that when he first saw 
it there was some displacement; that the last visit was on 
March 24th, and at that time the joint was still stiff and 
there was some swelling (Appellants’ App. 53, 54). 

Mrs. Marie Miller Talmadge of the physiotherapy de¬ 
partment of Casualty Hospital, testified that when she saw 
plaintiff’s wrist in March of 1939 there was some swelling 
and some stiffness, but it looked like a normal wrist with a 
healed fracture (Appellants’ App. 55). 

Dr. James W. Braden substantiated the testimony of Dr. 
Young with respect to the reduction of the wrist, with the 
use of a fluoroscope after the cast had been applied rather 
than an X-ray. He denied that Mrs. Byrom spoke to him 
subsequently to the reduction about having an X-ray taken. 
He admitted that the arm subsequently appeared to be 
twisted (Appellants’ App. 56-58). 

The defendant called as witnesses Drs. H. A. Wood and 
Phillip 0. Pelland, who in response to a hypothetical ques¬ 
tion embodying in substance the testimony as to the treat- 
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ment by Dr. Young, replied that in their opinion this treat¬ 
ment was in keeping with customary good practice for sur¬ 
geons in the District of Columbia in connection with Colies 
comminuted fractures. Both physicians, however, admitted 
that a Colles comminuted fracture after being reduced to 
good position could slip (Appellants’ App. 58-63). 

Dr. Guy W. Leadbetter expressed the opinion in response 
to the same type of hypothetical question, that the treat¬ 
ment administered by Dr. Young was in accord with good 
practice for surgeons in the District of Columbia. Dr. 
Leadbetter, however, testified that under an anesthetic he 
would reduce the Colles fracture by use of a fluoroscope 
and then put the arm in a cast, check it and watch it until 
the plaster had hardened and then take another X-ray. 

He also expressed the opinion that if the patient com¬ 
plained of pain and was dissatisfied about the appearance 
of the arm and asked the doctor to take another X-ray, it 
would be the general practice to take such X-ray (Appel¬ 
lants’ App. 65); that an X-ray taken three or four weeks 
after the first X-ray would have disclosed whether the bones 
were joining together, and that if there was no healing 
taking place he would take another X-ray. If the radial 
styloid was destroyed with reference to the ulna that was 
due to malposition of the fracture. Dr. Leadbetter also 
testified in a comminuted Colles fracture the bones could 
slip or change position under plaster (Appellants’ App. 66, 
67). 

Objections were made by the plaintiffs to the rulings of 
the trial Court on certain requests for instructions to the 
jury, and to portions of the charge to the jury, which are 
hereinafter discussed. 

The case was submitted to the jury, which returned a 
verdict for the defendants (Appellants’ App. 84). This 
appeal is from the judgment entered pursuant to the verdict. 
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SUMMARY OF THE ARGUMENT. 

I. 

In an action for malpractice, it is error for the court to 
refuse to instruct the jury that there was an implied 
i agreement that no injurious consequences would result 
i from want of proper skill, care and diligence on the 
part of defendants. 


n. 

In such an action it is error for the court to refuse to in¬ 
struct the jury that the fact that plaintiff’s wrist did 
not properly heal following treatment by the physician 
gives rise to an inference of negligence on his part and 
that the poor result of the operation was a circum¬ 
stance, to be considered by the jury in determining 
whether the method of treatment was negligent, par¬ 
ticularly when the court instructs the jury that the 
unsatisfactory condition of plaintiff’s wrist does not in 
itself show negligence. 


in. 

It is error for the trial court to single out the testimony of 
experts and give undue prominence and importance to 
this type of evidence. 
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ARGUMENT. 

I. 

In an action for malpractice, it is error for the court to re¬ 
fuse to instruct the jury that there was an implied 
agreement that no injurious consequences would result 
from want of proper skill, care and diligence on the 
part of defendants. 

Plaintiffs’ request for Instruction No. 1, which was re¬ 
fused, was as follows: 

“When a person engages the services of a phy¬ 
sician, the physician impliedly agrees that no injury 
to the patient will result from want of proper skill, care 
and diligence on his part. 

“If you find from the evidence that the defendant 
Young, in treating Mrs. Byrom, did not exercise the 
ordinarv care and skill usuallv exercised bv surgeons 
in good standing in the District of Columbia at the 
time of his treatment of her, and if you further find 
that, as the result of the absence of such care or skill, 
she suffers injury, then your verdict must be for the 
plaintiffs.” 

The trial court denied the first paragraph and granted 
the second. The refusal of the trial court to grant the first 
paragraph was error. 

Cay ton v. English , 57 App. D. C. 324, 327, 23 F. (2d) 
745. 

Carr v. Shiflette, 65 App. D. C., 268, 270, 82 F. (2d) 
874. 

The implied agreement between physician and patient in 
paragraph 1 of the instruction was not the subject of any 
portion of the general charge of the trial court (Appellants’ 
App. 70-73). 
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n. 

In such an action it is error for the court to refuse to in¬ 
struct the jury that the fact that plaintiff’s wrist did 
not properly heal following- treatment by the physician 
gives rise to an inference of negligence on his part and 
that the poor result of the operation was a circum- 
! stance, to be considered by the jury in determining 
i whether the method of treatment was negligent, partic- 
i ularly when the court instructs the jury that the unsat¬ 
isfactory condition of plaintiff’s wrist does not in itself 
show negligence. 

By their request for instructions to the jury No. 2, plain¬ 
tiffs requested the court to charge as follows: 

“The fact that Mrs. Bvrom’s wrist did not heal 
properly following the treatment by the defendant 
Young raises an inference of negligence on his part, 
i and if you find that there was such negligence on his 
i part, and that such negligence resulted in injury to Mrs. 
Bvrom, then your verdict should be for the plaintiffs.” 

Plaintiffs’ request for instructions to the jury No. 3, 
which was refused, was as follows: 

“The result of the operation performed upon Mrs. 
Bvroni at Casualty Hospital is a circumstance entitled 
to consideration in determining whether the method of 
treatment at Casualty Hospital was negligent.” 

Not only did the trial court deny these requests for in¬ 
structions, but over the objections of the plaintiffs, charged 
the jury in accordance with defendants’ request for instruc¬ 
tion No. 3 to the effect that the fact that plaintiff’s wrist 
was in an unsatisfactory condition when she left the care 
of Dr. Young, did not in itself show negligence on his part. 

In Sweeney v. Erving, 35 App. D. C. 57, 62, the court said: 

“There are exceptional cases where the result of an 
operation performed, if unexplained, may warrant an 
inference of negligence. Thus, evidence showing that 
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after a broken ankle was reset, the ankle was crooked, 
and the ankle joint stiff, tends to prove negligence on 
the part of the physician in setting the ankle, which evi¬ 
dence should be submitted to the jury.” 

And in Crist v. White, 62 App. D. C. 269, 271, 66 F. (2d) 
795, the court said: 

“And, while the failure of the operation alone cre¬ 
ates no presumption of lack of skill or care, it is a 
circumstance entitled to some consideration when 
coupled with the other testimony.” 

It is respectfully submitted that under these decisions it 
was error for the trial court to refuse plaintiffs’ request for 
instructions Nos. 2 and 3, particularly in the light of the 
fact that the court undertook to tell the jury, by defendants’ 
instruction No. 3, that the unsatisfactory condition of plain¬ 
tiff’s wrist did not of itself show T negligence on the part of 
Dr. Young. It is fundamental that each party to the liti¬ 
gation have a right to have their theorv of the case sub- 
mitted to the jury under proper instructions from the 
court. 

See to the same effect: 

Hickcrson v. Neely . 21 Ky. L. R. 1257, 54 S. AY. 842. 

Cornwell v. Sleigher, et al., 119 Wash. 573, 205 P. 

1059. 

Wharton v. Warner, 75 Wash. 470, 135 P. 235. 

Davis v. Kerr, 239 Pa. 351, 86 Atl. 1007. 

Benson v. Dean, 232 N. Y. 52, 133 N. E. 125. 

m. 

It is error for the trial court to single out the testimony of 
experts and give undue prominence and importance to 
this type of evidence. 

Over objection of the plaintiffs, the trial court granted 
defendants’ request for instruction No. 5, as follows: 

“You are instructed that in a case of this character, 
what constitutes good and approved practice and treat- 
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, ment by a physician is a matter to be determined from 
the testimony of experts qualified by experience and 
, knowledge of the subject to give an opinion and, there¬ 
fore, as to that question you must be guided by the 
i testimony of physicians. If you find from the testimony 
of the experts in this case that the treatment and con¬ 
duct of defendant, Dr. Young, was in keeping with good 
and approved practice among physicians of like quali¬ 
fications and experience in the District of Columbia at 
that time, then your verdict must be for the defendant.” 

Bv the aforesaid instruction the trial court undertook to 
invent the testimony of experts with importance and undue 
prominence, indicating to the minds of the jury that more 
credence and greater weight should be given to the experts’ 
testimony than to that of other witnesses in the case. In¬ 
structions of this kind which undertake to give more credit 
or wyeight to the testimony of certain witnesses than others, 
have a tendency to prevent the jury from exercising fully 
and freely their own judgment as to the credibility of all 
the witnesses. 

So in Humphries v. Johnson, 20 Ind. 190, 192, the court 
instructed the jury that in questions involving science and 
skill, the opinions of scientific men in professions to which 
such questions may pertain are authoritative and in doubt¬ 
ful cases should control. This instruction was held to be 
error. The court said: 

“Where such opinions are given in evidence, they 
should be received and treated by the jury like any 
other evidence in the cause. . . . 
i “The court, when it gave the charge that such 
opinions were authoritative, and in doubtful cases 
ought to control, invested them with a kind of impor¬ 
tance, which w’ould have a tendency to prevent the jury 
from exercising, fully and freely, their own judgments, 
in passing upon the facts involved.” 

To the same effect, see: 

Blakely v. Cahelka, 203 Iowa 5, 12, 212 N. W. 348. 

Kansas City etc. R. Co. v. Ryan, 49 Kan. 1, 30 P. 108. 
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Holloway v. Cotton, 33 Ala. 529. 

Wiley v. St. Joseph Gas Company, 132 Mo. App. 
380, 111 S. W. 1185. 

CONCLUSION. 

It is respectfully submitted that the judgment should be 
reversed and the action remanded to the trial court with 
directions to grant a new trial. 

Lawrence Koenigsberger, 

Leroy S. Bendheim, 

Lewis Jacobs, 

Attorneys for Appellants, 
1426 H Street, N. W., 
Washington, D. C. 
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APPENDIX 

i. 


PLEADINGS AND OTHER PAPERS DESIGNATED BY 

APPELLANTS. 

In the District Court of the United States for the 
District of Columbia 

Civil Action # 7795 

Woodson Byrom and Callie Byrom, Plaintiffs, 

vs. 

Eastern Dispensary & Casualty Hospital, A Corporation 
and Joseph Rogers Young, Defendants. 

1 Complaint Against Hospital and Physician for 

Malpractice. 

1. This is an action for more than one thousand dollars 
($1,000), exclusive of interest and costs. 

2. The plaintiff Callie Byrom is, and since prior to Janu¬ 
ary 8, 1939, has been, the wife of the plaintiff Woodson 
Byrom. 

3. On January 8, 1939, and ever since said date, the de¬ 
fendant Eastern Dispensary & Casualty Hospital has been 
a corporation engaged in the business of operating and con¬ 
ducting a dispensary and hospital in the District of Colum¬ 
bia, and during said period the defendant Young has been 
a physician and surgeon, engaged in the practice of his 
profession in said District. 

4. On January 8, 1939, the defendant Callie Byrom sus¬ 
tained a fracture of her right wrist. She thereupon went 
to the hospital operated by the defendant Eastern Dis¬ 
pensary & Casualty Hospital for the treatment and cure 
thereof, and said defendant, by and through the defendant 
Young and other members of its staff, and other physicians, 
undertook to treat said plaintiff for said injury. The de- 
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fendant Young and the corporate defendant, through their, 
or either of their, agents, representatives and employees 
treated the said plaintiff in such a negligent manner 

2 i that the cure thereof was long delayed, and said frac¬ 

ture was not properly reduced and a further opera¬ 
tion became necessary and was performed on said plaintiff. 

5. By reason of said negligent and improper treatment, 
the plaintiff now suffers and will continue to suffer mental 
and bodily pain; the functions of her right arm, wrist and 
hand have become permanently impaired; the plaintiffs, or 
one of them, have been compelled to expend and will in the 
future be compelled to expend, large sums of money for 
medical and surgical treatment and for other expenses in 
an effort to correct the results of said improper and negli¬ 
gent treatment of the plaintiff Callie Byrom, and the plain¬ 
tiff Woodson Byrom has suffered damage and will continue 
to suffer damage in the loss and impairment of the society 
and services of the plaintiff Callie Byrom. 

6. The plaintiff Callie Byrom has been damaged in the 
sum of Twenty-five thousand dollars ($25,000); the plain¬ 
tiff Woodson Byrom has been damaged in the sum of Five 
thousand dollars ($5,000). 

Wherefore, the plaintiff Callie Byrom demands judgment 
against the defendants, and each of them, in the sum of 
Twenty-five thousand dollars ($25,000), besides costs; and 
the plaintiff Woodson Byrom demands judgment against 
said defendants, and each of them, in the sum of Five thou¬ 
sand dollars ($5,000), besides costs. 

! SIMON, KOENIGSBERGER & 

YOUNG, 

LAW T RENCE KOENIGSBERGER 
Attorneys for Plaintiffs. 

3 Answer Presenting Defenses Under Rule 12 (b) 

of Defendant, Eastern Dispensary & 

Casualty Hospital, A Corp. 

First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 
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Second Defense 

Defendant admits the allegations of paragraphs one and 
three of the complaint, but defendant has no knowledge 
concerning the allegations of paragraph two of the com¬ 
plaint, and denies the same and calls for strict proof there¬ 
of. Defendant denies each and every other allegation in 
the complaint. 

Third Defense 

Defendant admits that on January 8, 1939, plaintiff, Cal- 
lie Byrom fractured her right wrist. Defendant admits that 
said Callie Byrom presented herself at Eastern Dispensary 
and Casualty Hospital, but has no knowledge of what said 
Callie Byrom thought or believed the province of defen¬ 
dant to be in such matters. Defendant denies that it under¬ 
takes to cure and treat such conditions and denies that it 
undertook to cure and treat plaintiff as alleged. Defen¬ 
dant denies that co-defendant, Dr. Joseph Rogers Young, 
acted as its agent in treating the plaintiff’s said frac- 
4 tured writs and avers that said Dr. Joseph Rogers 
Young treated said plaintiff as his own patient and 
in his province as a licensed physician in the District of 
Columbia in the usual and customary manner that any phy¬ 
sician would treat his private patient in any hospital and 
that the only services rendered to said Callie Byrom while 
in or at said hospital at any time, were the usual and cus¬ 
tomary routine hospital attentions and were not in any 
sense intended to be nor were they, in scope or degree 
greater than routine hospital service. This defendant de¬ 
nies that its servants, agents, and employees treated or 
prescribed treatment to cure or correct said fracture of 
plaintiff’s wrist and denies that any of such services as 
w’ere rendered by this defendant were negligent and caused 
any delay in the care of said fracture, and denies that this 
defendant, through its agents, representatives and employ¬ 
ees had anything to do writh or any part in the reduction of 
said fracture. 
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Fourth Defense 

This defendant denies that it rendered plaintiff, Callie 
Byrom any negligent and improper treatment, and denies 
that plaintiff has any impairment of right arm, wrist and 
hand by virtue of any treatment or services rendered by 
this defendant or that plaintiff, Callie Byrom has suffered 
any mental or bodily pain therefrom, and denies that either 
plaintiff has been caused any damage and expense because 
of anv act of this defendant. 

Fifth Defense 

This defendant denies that it caused plaintiffs, Callie 
Byrom and Woodson Byrom any damage whatsoever. 

Sixth Defense 

Defendant says that it was incorporated April 14,1SSS as 
the “Eastern Dispensary of Washington, D. C.” for the 
term of ten years; re-incorporated April 1, 1898, for the 
term of twenty years; and on March 31, 1918, re-in- 
5 corporated perpetually with change to its present 
name of “Eastern Dispensary and Casualty Hospi¬ 
tal”. Under and by virtue of certain acts of Congress the 
property of this defendant has been taken and is held, and 
must be taken and held “for the use of said” defendant, 
in such manner as to its trustees shall seem most bene¬ 
ficial ; that under and by virtue of said acts of Congress the 
income from all its property is applied and must be ap¬ 
plied to the “proper use and benefit of said” defendant, 
and in said acts of Congress it is forbidden to employ or 
apply its funds and income or any part thereof for any 
purpose and object other than as hereinabove in this plea 
stated. Defendant further states that from time to time, 
in addition to property purchased for its corporate uses, 
it has received from various sources certain donations, de¬ 
vises, and bequests in aid of its educational purposes, but 
at no time has any of its grantors, donors, or testators au¬ 
thorized this defendant to take, hold or apply any part of 
the corpus or income therefrom for any purpose other than 
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as hereinbefore expressed, nor has its Board of Trustees at 
any time authorized any of its property to be used in pay¬ 
ment of judgments against it, or received or set aside any 
funds for that purpose. Defendant receives in its said hos¬ 
pital both free and pay patients for treatment therein, but 
the receipts from pay patients are not in any amount suf¬ 
ficient to defray the necessary operating expenses of said 
hospital or even the necessary care and treatment of those 
patients who make the prescribed payments therefor, and 
the deficit must be and from time to time is met bv other 
income from this defendant’s property. 

WELCH, DAILY & WELCH 

By: H. M. WELCH 

and THOMAS M. BAKER 

Attorneys for Defendant, East- 
Dispensary and Casualty Hos¬ 
pital 
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Answer Presenting Defenses Under Rule 12(b) of Defen¬ 
dant, Dr. Joseph Rogers Young 

First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

Defendant admits the allegations of paragraph one of the 
complaint, but defendant has no knowledge concerning the 
allegations of paragraph two and denies same and calls for 
strict proof thereof. Defendant denies each and every other 
allegation in the complaint. 

Third Defense 

Defendant admits that he is a physician and surgeon en¬ 
gaged in the practice of his profession in the District of 
Columbia. Defendant admits that Callie Byrom fractured 
her wrist and presented herself at Eastern Dispensary and 
Casualty Hospital and denies that said hospital co-defen- 
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dant, through its servants, agents, representatives and em¬ 
ployees, undertook to care and treat said fracture of her 
wrist and avers that said hospital, through its staff of em¬ 
ployees, in the usual routine manner of hospital in such 
cases, gave her only first aid and referred the treat- 
7 i ment of said fracture to this defendant as a practi¬ 
tioner of medicine and as a physician and surgeon 
and that she came under this defendant’s care for cure and 
treatment thereafter. Defendant denies that plaintiff was 
treated in a negligent manner as alleged and denies that the 
cure of said fracture was delayed because of any negligent 
act of defendant and denies that said fracture was improp¬ 
erly reduced. Defendant admits that said fracture did not 
heal as was expected, but denies that said failure was the 
result of any fault or neglect on the part of this defendant 
or because of any routine service rendered by the said hos¬ 
pital. This defendant is advised and believes that a further 
operation became necessary to effect a cure of said frac¬ 
ture, but denies that same was because of any fault or ne¬ 
glect on his part as alleged. 

Fourth Defense 

Defendant denies that he rendered negligent and im¬ 
proper treatment and denies that plaintiff, Callie Byrom, 
suffered any mental and bodily pain because of any fault 
or neglect on his part as alleged. Defendant denies that 
the functions of her right arm, wrist and hand have become 
permanently impaired through any fault, neglect or treat¬ 
ment rendered by him, as alleged. Defendant denies that 
either plaintiff suffered any expense and damage because 
of any alleged fault, neglect and improper treatment on his 
part, as alleged. 

Fifth Defense 

Defendant denies that either plaintiff was caused any 
damage by him as in the complaint alleged. 

WELCH, DAILY & WELCH 
By: H. M. WELCH, 

! Attorneys for Defendant. 

• ••••••••• 
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PROCEEDINGS AT TRIAL. 

16 October 15,1941 

The above-entitled cause came on for trial before bis 
Honor, Mr. Justice Bailey, and a jury duly selected, em¬ 
paneled and sworn, when the following proceedings were 
had and evidence adduced: 

Appearances: 

On behalf of plaintiffs: 

Simon, Koenigsberger and Young, 

(By Mr. Simon, Mr. Koenigsberger and Mr. Reis); 

On behalf of Defendants: Thos. M. Baker, Esq., and 
Welch, Daily & Welch, 

17 (By H. Mason Welch, Esq.) 
#***#•***# 

II. 

EVIDENCE FOR PLAINTIFFS. 

Callie Byrom 

• •#***#*•# 

19 Direct Examination 

By Mr. Simon: 

Q. Your full name is Callie Byrom? A. Yes. 

Q. Do you recall the date on which you injured your arm? 
A. Yes, sir. 

Q. What date was it? A. January 8, 1939. 

Q. And about what time was it? A. About 10:15 o’clock 
at night. 

20 Q. And you injured your arm in what way? A. I 
was going down the cellar steps to fix the furnace 

and caught mv heel on a board and fell. 

Q. Did there come a time when you went to Casualty Hos¬ 
pital when you hurt your arm? A. About 20 or 30 minutes 
after I fell. 

• •••••••• * 
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Q. 'When you got to Casualty, who did you see there? Did 
you go to the office or sec some one ? A. Just when 1 went in 
th|ere was a ladv at the desk and I told her I had broken mv 
arm and they told me to go back in the room and then the 
doctor came in. 

Q. Do you know his name? A. No, I don't. 

#i# * # # # # « * * 

21 ( t ). What did the doctor do for you at that time? A. 
lie caught hold of my arm and said “I am going to 

have to pull it'' and the policeman held my arm back here 
(indicating) and the doctor pulled my arm and I reached 
back and held on to my nephew. 

#,* * # * * * * * * 

Q. Was it Doctor Young? A. No. 

Q. And after the doctor pulled your arm and tried to 
straighten it or tried to give vou relief, whatever lie tried 
to do, tell us what he did? A. He put it in a bandage, this 
doctor did. 

Q. Did he put splints on it? A. I don’t know whether he 
put splints on it or not, hut it was bandaged: and he said 
“You go down”—somewhere he called—T disremem- 

22 her the street—“go there tomorrow morning and get 

a card and come here and we will set vour arm.” 

•> 

Q. What did you do after that? A. I came out to the desk 
and the lady asked me if T wanted to pay the three dollars 
then or in the morning, and I said I would pay it then. 

Q. And you paid the three dollars? A. I paid the three 
dollars. 

• •••••••*# 

Q. And you left the hospital? A. Yes. 

Q. Where did you go that night? A. I went home. 

Q. Did there come a time later that evening when you 
went back to the hospital? 

• ••*•••#•* 

23 A. My arm pained so that the ambulance was called 
again and the ambulance came. 
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Q. Did you go back to the hospital? A. Yes. 

Q. And what did they do there? A. They loosened the 
bandage and then I went back home and stayed until noon 
the next day. 

Q. About noon the next dav where did vou go? A. 

24 I went back to Casualty Hospital. 

Q. Who did you see there? A. Saw the doctor first 
who pulled my arm and asked if * * * I got the card. 

*#*#♦####• 

Q. What kind of a card? A. He wanted to get it from this 
place so I could have it done free, and I said, “Xo, I’m 
going to pay for my arm.” 

Q. Did he make any price with you? A. Between I and 
Dr. Young? 

Q. Yes, did he make any price? A. Yes. 

##*♦*»*### 

Q. And when did you first see Dr. Young? A. When they 
wheeled me back in a little room and I set there and waited 
for Dr. Young to come in. 

######*##* 

25 Q. Where did they take you? A. They took me 
where they made an X-ray picture of my arm. 

*#*###*#*# 

26 Q. Did she take a picture of your arm, if you know? 
A. I don’t know whether she did or not, but I had my 

hand on this thing she was operating. 

Q. And then when did you see Dr. Young? A. After that 
when I went out of the room. 

#**••••••• 

Q. What did Dr. Young do to you? A. He taken me back 
into the room and put me to sleep, and when I woke up my 
hand was in the cast. 

###****•#* 

Q. And how long did you remain in that room ? A. 
I guess about ten or fifteen minutes I lied there. 


27 
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Q. And then where did you go? A. The nurse helped me 
up and put my kimono back on me and I went back into the 
room where my husband was, and he taken me home. 

Q. Did they tell you when to come back? A. Yes, the next 
dav. 

Q. Did you go back on the following day? A. I went back 
the next day. 

Q. What did they do to your arm that day? A. Just looked 
atithe fingers and asked if I could move them; asked me if 
I could move my fingers, which I did. 

Q. Did they treat it in any manner on that day following 
the accident? A. No, there wasn’t any treatment. 

Q. And did you then return to the hospital again? When 
did you next go to the hospital? A. It must have been the 
next following day, not the next day. The next following 
dav. 

28 Q. So that you went to the hospital on Monday and 
had the operation performed, and you went there on 

Tuesday? A. Yes, sir. 

Q. And what do you mean by the next following day? A. 
the next following day would have been Thursday. 

Q. Now when you went there on Thursday what did they 
do to vou? A. Just looked at the fingers. 

Q. Did they give you any treatment? A. No. 

Q. Did you make any payment for those two days that 
they didn’t treat you and they just looked at your fingers? 
A. |No, I don’t remember making any payment, but a bill 
was set and I paid on it at different times when I went 
there. 

#*••**•*** 

29 Q. * * * Do you recall when you went back after 
that? A. I think it must have been Monday. I don’t 

remember going back on a Saturday. 

Q. What did they do to you at that time, if you recall ? A. 
Oh, the doctor put a clean bandage on. 

Q. WTiich doctor? Was it Dr. l r oung? A. No, I don’t 
think it was Dr. Young. 
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Q. Do you recall the doctor’s name that put the clean 
bandage on? A. No. 

Q. Now, this cast they put on your arm, that was 

30 how big, or can you just show us on your arm? A. 
(Indicating) It extended from here to here. 

Mr. Simon: Can we agree that is just below the elbow 
down to the knuckles? 

Mr. Welch: We can agree that is what the witness testified 
to, yes. 

The Witness: To the knuckles. 

Bv Mr. Simon: 

♦ 

Q. That was Monday. Do you recall when you went back 
again ? 

• ••••••••• 

A. It must have been Wednesday, because I did not go 
every day. 

Q. Every other dav for a while? A. Everv other dav for 
a while. 

Q. And do you know how* many times you went there that 
Dr. Young saw you? 

*•*##***•* 

A. No. 

31 Q. Did there come a time during your treatments 
at the hospital that some other doctor there saw you? 

A. Yes. 

Q. Do you remember when that was by date? A. He saw 
me when Dr. Young said he was going to Florida and turned 
me over to Dr. Brady. 

Q. Dr. Young was going to Florida, and what did you say 
his name was? Is it Brady or Braden? A. I don’t know 
whether it is Brady or Braden. 

Q. How long did the cast stay on your arm, if you recall, 
before they did anything to the cast? A. It was three weeks 
when they took the top cast off. 

Q. And do you know whether or not the cast, when put on 
your arm, was in one piece or in two pieces? A. It was in 




12 


two pieces, because lie didn’t cut any of the cast when he 
lifted the top piece off. 

Q. Who lifted the top piece off? A. Dr. Brady. 

• ••*#••••* 

32 Q. What happened? A. It looked withery, and 
small. 

Q. Did you have any trouble at all while the cast was on 
your arm, with regard to pain? A. It used to pain and throb 
quite a bit. 

**#*•##*#* 

33 Q. Your arm during the time it was in the cast, at 
, least your fingers, tell us how they looked. A. Just 

loqked blue and like there wasn’t any blood in them. 

Q. Did you direct that to the attention of the doctors at 
the hospital—Dr. Young at the hospital? A. I can’t recall 
that I did. 

• *•*•*•••* 

34 Q. And what was the shape of your hand? A. Well, 
I could just see the back of my hand, and it looked 

something like it does now. 

Q. Was it in any way deformed? A. It was kind of out 
here (indicating), and they brought it over a bit. 

Q. What have you to say as to whether or not any portion 
protruded, was sticking out of your arm? A. This bone 
here looked like there was something coming out on that 
side when the cast was on it. 

Mr. Simon: Can we agree for the record, Mr. Welch, 
that she is referring to the outer aspect of her arm? 

Mr. Welch: She is referring to the bone. 

The Court: You don’t mean that the bone was protruding, 
do vou? 

Mr. Simon: Not through the skin. That bone was later 
removed. We will prove it. 

Mr. Welch: The doctor says in an anatomical aspect that 
is really referred to as inner aspect. 

Mr. Simon: We will say the right portion of her arm, 
near the wrist. 
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35 The Court: I think the jury can see that it is. 
Mr. Simon: I wanted that only for the record. 

The Court: I am not concerned with the record. 

*•**•###*# 

By Mr. Simon: 

Q. Did the bone protrude? Did the bone come through 
the skin? 

• **••••#*# 

The Witness: It did not come through the skin. 

36 Q. How many X-rays were made of your arm, as 
far as you know, at Casualty Hospital? A. Just that 

one then. 

Q. And do you recall that you paid for it? A. Yes, five 
dollars. 

#######**# 

37 Q. Did you at any time make a request of any doc¬ 
tor at Casualty Hospital with regard to a further 

X-ray ? 

A. Yes. 

• ##*•*•*•* 

Q. Whom did you ask? 

##*#•***•* 

A. When I went that morning, I asked the nurse if I could 
see Dr. Young. She said Dr. Young wasn’t in, and I told 
her I wanted to see the doctor about my arm, and this doc¬ 
tor came in. His name was not called there. 

The Court: You are not answering the question. The 
question is, Whom did you ask about the X-ray? 

38 The Witness: This doctor when he came in. 

By Mr. Simon: 

•» 

Q. Which doctor was that ? Do you know him ? A. I don't 
know who he was, somebody that the nurse brought in. She 
said Dr. Young wasn’t there. 
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Q. Do you know about when that was? A. It was on a 
Monday, but I can’t recall what day it was. 

Q. Or date? Was that before the top cast was removed 
or after? A. No, that was after all of the cast was removed. 

Q. What did that doctor tell you? A. When he came in 
there I told him, I said, “Doctor, I want an X-ray of my 
arm.” 

Q. Did you tell him why? A. I said, “Because the swell¬ 
ing: don’t go down, and it pains me severely. I want an 
X-ray to see what is wrong.” He said, “Don’t get an X-ray 
of the arm. Go on and let the nurse give you the heat and 
don’t discuss it with anybody.” 

39 Q. Do you recall when you went to Dr. Smiler 
about your arm? A. It was, I think, around the 28tli 
of March. 

Q. Well, now, with that date in mind, can you figure back 
as to when it was ? A. It was two weeks before that. 

Q. Now, did there come a time that Dr. Young came back 
from Florida and treated your hand? A. He took the bot¬ 
tom cast off when he came back from Florida. 

Q. Please tell us, after he took the bottom cast off, what 
he told you to do. A. When he took the bottom cast off he 
kind of looked up at the other doctor kind of excited like. 

I said “Doctor, what’s wrong with my arm?” He said, 
“Nothing.” 

Q. Do you know who the other doctor was? A. No, I don’t. 
I said, “Well, are you going to put anything on it?” He 
said, “You go home and bathe it in hot Epsom Salts and 
massage it with cocoa butter.” 

39 Yi Q. Did you use the Epsom Salts ? A. I did. 

! Q. Did you use the cocoa butter? A. I did. 

Q. Did you get any relief? A. The warm water gave me 
relief, but the cocoa butter didn’t. 

Q. Did you see Dr. Young after that again? A. Not until 
the last day I was there. 

Q. Did he at any time prescribe any exercise for your 
arm? A. Yes. he told me to work the fingers as much as I 
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could and lie told me to put my hand down on the table and 
sort of pump it up and down. 

Mr. Simon: Show us. 

The Witness: (Demonstrating:) He put my hand down 
and he put his hand on top and he pulled upon it like this 
(indicating. I said “Doctor ,that hurts. I can’t stand that 
pain.” He said, “You will have to pull up and down with 
it.” The nurse said, “She is afraid she will break it.” 

By Mr. Simon? 

Q. In Dr. Young’s presence? A. Yes, and he said it would 
be grand if she did. 

Q. The nurse was there when he said that? A. Yes, sir. 

• ••#••#*•* 

40 Q. Now, that was the last time you saw Dr. Young? 

A. Yes, sir. 

Q. Tell us, please, with relation to your hand and fingers 
—well would you mind closing them now? A. I can’t close 
them any more (indicating). I can’t close them. 

Q. Tell us whether you could close them that tight before 
the second operation of Dr. Smiler? A. No, that was all I 
could do, unless somebody took and forced them down and 
held them there, and I would almost scream. 

Q. After you left, Dr. Young wanted you to pump your 
arm? A. Yes. 

Q. And he said if you broke it it would be a blessing or a 
good thing: tell us what he did then, please. A. Told me to 
come back in two wreeks, but I did not go back. 

Q. Why not? A. Because I didn’t see where I 

41 'was getting any results. 

Q. Whom did you see then? A. Dr. Smiler. 

Q. What did Dr. Smiler tell you ? A. He told me I would 
have to have it X-rayed before he could tell me anything. 

Q. Did you have an X-ray? A. Yes, sir. 

Q. And who made that, if you know’? A. Dr. I. Latt- 
man. 
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Q. After Dr. Sniiler got that X-ray from Dr. Lattman, 
did you see him again? A. Yes, sir. 

Q. And then what happened, please? A. Well, he 

42 said I would have to go to the hospital if I wanted 
him to do anything to the arm. 

Q. Did you go? A. Yes, sir. 

Q. What hospital ? A. Emergency. 

i Q. Do you recall how long you were there ? A. I was 
there Sunday night and Monday, and I came home on Tues¬ 
day. 

Q. What did they do to you with regard to putting you 
to sleep? A. I don’t know whether they broke it over or 
manipulated it or not. 

Q. Did you take an anesthetic there? A. Yes. 

Q. And Dr. Smiler did something to your arm ? A. Yes. 

########♦• 

Q. Was it put in a cast again? A. Yes, sir. 

Q. And how long was it in the cast, if you remember? A. 
A little over a week. 

Q. Will you tell us, please, as to whether or not you had 
any pain during that period? A. No, I didn’t, not as 

43 much as I had before. 

Q. And did there come a time that Dr. Sniiler per¬ 
formed a second operation ? A. Yes, sir. 

Q. What did he do then, if you know? A. He cut the arm 
and took the bone out, and it used to hurt me very bad when 
he bent the wrist back and forth. 

iQ. Tell us, please, if you will, if you still have pain in 
that arm? A. If I use it, try to use it, it pains up here (in¬ 
dicating). In cool weather like this it just stays cold. It 
is not warm like this hand (indicating left hand). 

Q. What have you to say as to whether or not the bone, 
after it was removed, the pain subsided? A. I didn’t have 
it as bad as I did. This used to bend up and down when I 
tried to use my wrist (indicating). 

Q. Mrs. Byrom, prior to the time you were hurt did you 
work? A. No, I couldn’t. 
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Q. I mean, before you were hurt. 

**•#**#**• 

A. Oil, ves, I worked everv dav. 

* * * * « 

Q. Ilow were you engaged? What was your employment? 
A. I did housecleaning for different people that I 

44 went to each day. 

****#*#*•• 

45 Q. Now, for how long a period was it that you were 
not able to work as a result of this accident? A. 

Nearly a vear. 

V V 

Q. And then did you try to work from the home? A. I did 
try to work with the aid of my daughter helping me. 

#**#*•#*•• 

46 Q. * * * I think we have agreed as to the bill 
being a total of $286 (addressing Mr. Welch). 

Mr. Welch: Yes, sir. 

Q. How do you account for the fact that you only earn $8 
now’ and you formerly earned $12 to $15 per week? A. I 
can’t do the work I did. I can’t use this arm (indicating 
the right arm) to do things like I did then. 

47 Q. * * * When you went to Casualty Hospital 
at any time did you ask for Dr. Young? 

*##*###**• 

A. Oh, no. I didn’t ask for any special doctor. 

Q. Did you know Dr. Young before the accident? A. No, 
sir. 

48 Q. From the time you had this accident to your arm 
and after it -was set and after it was treated, did you 

fall on it or twist it in any way; injure it? A. I was very 
careful with it. I was afraid I would hurt it. I usually 
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carried it up like tliis (indicating). I was very particular 
going down a step or anything. 
*####*##** 
Cross-examination 

57 Q. Didn’t Dr. Young tell you on that occasion at 
Casualty Hospital that lie would like to have you stay 
in the hospital? A. No, he didn’t say it, that he would like 
to have me stay. 

Q. And didn’t you say to the Doctor, “Do I have to stay 
here?” And he said, “No. it isn’t necessary, but I would 
prefer you to stay.” A. No. 

62 Q. Now, after that, immediately following the ap¬ 
plication of the cast, you went back to the Hospital 

the following Monday you say ? How many times? I mean, 
did you go back to the Hospital, if you recall, during the 
time the cast—the entire cast—was on your arm? A. I 
went about every other day. 

***••#** 

63 Q. And all of those occasions did Dr. Young just 
look at your hand and asked if you could move your 

fingers? A. On all of those occasions. 

Q. On how many did you see him ? A. I don’t recall. 

Q. Tell us, to the best of your recollection, how many 
times you saw somebody else? A. I just can’t recall. 

Q. The cast was on how many weeks before Dr. Braden 
took anv of it off? A. Three weeks. 

Q. And during that three weeks was anything done to 
the cast at all? A. Only some clean bandages—some soiled 
bandages taken off and clean put over it. The cast wasn’t 
touched. 

##***### 

i Q. * * * What is the best recollection you have as to how 
many times he put the clean bandages on? A. I will 
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64 say about once a week they put the clean bandages on. 

They didn’t take off the cast, but took off some band¬ 
age and put clean on there. 

Q. Regardless of how many times when the clean band¬ 
ages were put on, did you talk with the doctor about how 
your wrist and arm felt? A. Xo. 

Q. On the occasions when you went back to the Hospital 
did you discuss with any one at all how your arm felt and 
what the condition of it was, and so forth? A. Xo, because 
the cast was on there, and I couldn’t see it. 

Q. You could feel it. A. I had told him that it pained. 
• ••••••• 

66 Q. Did you talk at all about the pain in your arm? 
A. Yes, I told him it pained. He said it would natu¬ 
rally pain if it was knitting. 

• ••••••• 

Q. Now, do I understand when you speak of the cast be¬ 
ing in two parts that you mean by that there was one sec¬ 
tion from here up and another section from there up further 
(indicating), or a shell or some other material? A. No, sir. 

Q. Which was it? A. The top of the cast was in a piece 
and the bottom cast was in a piece. 

Q. And at the time that the cast was first disturbed, what 
part was taken off? A. The top. 

Q. And then you mean the under part was not removed? 
A. No. 

Q. Then after that top part of the cast was taken off, was 
anything done? A. No, just bandaged back up. 

Q. Well, your arm was re-bandanged then without 

67 the top part of the cast? A. Yes. 

Q. So we will both understand what you have in 
mind did they put the top part of the cast back before they 
rebandaged it or left it off? A. No, left it off. 

• •••••*• 

Q. I understood you to say that Dr. Braden did that? 

• ••••••• 
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A. I assume it was Dr. Braden because he was leaving me 
in charge of Dr. Braden. 

iQ. To your best recollection, Dr. Young did not do that? 
A. No, Dr. Young did not take off the top of the cast. 

##*####* 

Q. Then did I understand Dr. Young took the bottom off? 
A. Dr. Young took the bottom of the cast off. 

Q. At the time the bottom cast was taken off, did Dr. 
Young examine your wrist and arm, your fingers and 

68 your hand? A. After it was taken off? 

Q. Yes. A. That day? 

Q. Yes, ma’am. A. No, he didn’t examine them. 

Q. He didn’t examine it at all. A. Just looked at it. When 

it was taken off, he looked at it in an excited manner. 

**•••*#• 

Q. Did the doctor do anything at all in the way of feeling 
it or examining it that day? A. No. 

69 Q. When you say Dr. Young looked up excited like, 
what do you mean? A. Look up excited like the hand 

■wasn’t all right. 

Q. What did he do to cause you to say he was excited; 
what did he do. Describe what you mean. A. Looked up at 
the other doctor quick when he saw my arm. 

Q. Did he say anything? A. No, he didn't say any¬ 
thing. 

70 Q. Did he do anything? A. Just looked at each 
other. 

Q. How long—just a glance? A. Yes, excited. I said, 
“What’s wrong with my arm, Doctor” and he said “Noth¬ 
ing.” 

Q. Did the other doctor say anything? A. No, didn’t say 
anything. 

Q. Your hand was trembling and shaking? A. Yes. 

Q. Isn’t that why you asked Dr. Young what w’as wrong 
with your hand? A. Because it looked peculiar. 
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Q. Where did it look peculiar? A. Down in here (indi¬ 
cating) with this bone protruding out of this—setting out 
around here (indicating). 

******** 

72 Q. Now, after that day, how many times did you 
go back to the Hospital and see Dr. Young? A. After 

that day I didn’t see Dr. Young until the last day I was 
there. 

Q. Do you remember the date of your last visit? A. It 
must have been around the 28th of March, if I am not mis¬ 
taken. I can’t exactly say to you the 28th of March. 

Mr. Simon (Addressing Mr. Welch): Can you help her 
with the day she made her last visit? I think it was the 
24th. Is that right? 

Mr. Welch: Yes, March 24th is the day our record shows. 
Q. During that time, how many visits did you make back 
to the Hospital between the day you say Dr. Young removed 
the last of the cast and vour last visit to him—how manv 
days did you go back to the Hospital ? A. I went three days 
a week for heat and massage—Monday, Wednesday and 
Friday. 

******** 

73 Q. And who gave you attention on those days? A. 
The nurse gave me heat and massage. 

Q. For how long a period each day did she give you mas¬ 
sage and heat treatment? A. I guess about three-quarters 
of an hour. 

Q. And did the time for massage gradually increase each 
dav or was it about the same length of time each dav? A. 
No, the first day she didn’t keep the heat on as long. She 
gradually increased the heat day by day. 

Q. Did she increase the massage period a little each day? 
A. I don’t think so. I think the massage was just about the 
same time. 

Q. Now, during that time did you have any instructions 
from anybody, Dr. Braden or Dr. Young, about trying to 
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use your hand and your wrist? A. Yes; the nurse used to 
tell me, “Try to shut in on it, try to close it.” She told me 
to get a rubber ball and try to squeeze it. I couldn’t get a 
ball small enough to go in the palm of my hand. 

Q. Did you try to? A. Yes. 

74 Q. "Where did you have difficulty when you tried 
to squeeze the ball ? A. My fingers would pain. 

Q. Where did it hurt? A. All the fingers and all down 
the ami. 

Q. Now tell me when you tried to squeeze the ball, where 
it hurt you? A. All in my knuckles—in the knuckles of my 
fingers and in the bending of my wrist. 

Q. Will you show me just where you say it hurt in your 
wrist ? A. Right here in mv knuckles—mv knuckles would 
be so stiff and sore I couldn’t shut in. 

Q. You are pointing to about the center of your wrist, on 
the palm side of your hand? A. Yes. 

Q. Did you explain that to the nurse who was giving you 
the massage treatments? A. Yes. 

Q. What did she say to you, if anything? A. Said, “You 
will just have to gradually try to do it.” 

Q. Did she explain to you that there is always some stiff¬ 
ness because of wearing the cast? A. No, she didn’t. 

75 Q. Did this peculiar appearance of your arm re¬ 
ferred to change back to normal after the cast was 

off? A. Came back? 

Q. You said it looked withered, didn’t you? A. It was 
some time before it came back to normal looking? 

Q. Well, I understood you at one time this morning to 
testify that you had told the nurse you were afraid she was 
going to break your arm? A. Yes, I did. 

Q. When w^as that occasion? A. When she would catch 
it here and here (indicating) and twist it around and around 
like this and bend the wrist backwards and forwards. 

Q. Show us so we will know. How did she hold it and 
how did she bend it backwards and forward? A. She would 
hold it herself—held it here and here (indicating). 
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Q. What did she do ? A. Took one of her hands and held 
it here (catching fingers) and here (indicating) and try to 
bend it backwards and forwards. 

Q. Did she move it the other way too? A. Yes, tried to 
bend it over this way (indicating). 

76 Q. She could do that all right? A. No, because it 
would hurt. 

Q. It hurt you more when she did it this way (indicating) ? 
A. Yes. 

Q. On ever\’ occasion that you received massage and bak¬ 
ing, did she try to increase the motion? A. Yes, she did. 

Q. Well, during that period of time did the motion in 
your fingers and the motion in your wrist improve some? 
A. I didn’t see much improvement in it. 

Q. Did its condition continue to be about the same up to 
the time you went to Dr. Smiler? A. Stayed just the same. 

77 Q. Well, just what did Dr. Young say to you—just 

what did he tell vou to do with vour arm and hand 

%> 

that day? (March 24) A. He told me to put my hand down 
on the cart that was there in the hall—I suppose it was a 
stretcher that you push around; put your left hand on top of 
it he said, and he put his hand on it and pulled up on it. He 
said, “You go home and pump on it like this—like you are 
pumping water from a well.” Like this (indicating). 
**##*•*#•• 

Q. I understood you to say, Mrs. Bvrom, that before the 
24th you asked Dr. Young something about taking another 
X-ray? 

• «#*•••*•# 

78 A. I didn’t ask Dr. Young. I didn’t see Dr. Young 
that day. 

Q. Who was it? A. Another doctor that the nurse brought 
in when I went in that morning. 

Q. Wasn’t he the same man you refer to as Dr. Braden? 
A. No, it was another one. 
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Q. Had you ever seen that same man before? A. No, I 
hadn’t seen him. 

Q. Had he treated your arm at all? A. No. He didn’t 
treat it at all. lie just came in and looked at it and I told 
him I wanted an X-ray and he said, “You don’t need an 
X-rav. Your arm is all right and don’t discuss it with anv- 
body. Go ahead and let the nurse give you the heat and 
massage.” 

0. And that is the onlv conversation vou had with anv- 

W «> V » 

body? A. Yes. 

Q. Have you ever seen that same doctor since that day? 
A. Not that I recall. 

• i« * # # * * # • * 

SS Woodson Byrom. 

• i* # • * * • # * # 

Direct Examination 
By Mr. Simon; 

Q. What is your full name ? A. Woodson Byrom. 

*i* * # * # * # • # 

Q. You are the husband of Callie Byrom? A. Yes, sir. 

• * * * # * * * * 

! Deposition of Dr. N. Norman Smiler. 

D irect Exa m inati on 

395 November 29, 1940. 

*i* # • ♦ * * # * # 

396 By Mr. Simon: 

Q. Your full name is N. Norman Smiler? A. Yes, sir. 

#i« # * * * * * * # 

Q. Dr. Smiler, you have been a practicing physician in 
the District of Columbia for how long? A. Twenty years. 
Q. What has your work consisted of? A. Surgery. 

• • * * • # • # • * 
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397 Q. During the time that you were practicing, did 
you have occasion to attend Mrs. Callie Byrom? A. 
I did, sir. 

Q. Do you recall when you first saw her? 

######•### 

A. I saw her the first time on March 29, 1939. 

*•*#**•#•* 

403 Q. When she exhibited her arm to you on her first 
visit, would you please explain what you saw? A. I 

saw a deformed right wrist. 

Q. And what did you do then, doctor? A. The deformity 
showed marked radiant deviation, and the upper end of the 
lower fragment appeared to stick out backwards, upwards 
and backwards. In other words, she gave the picture of a 
Colles fracture, a typical “silver spoon” deformity, slightly 
exaggerated. 

Q. Was that something that you had to examine very 
closely to determine, or was it openly apparent? A. That 
was apparent by just looking at it. It did not require 
much examination. 

Q. What did you order done at that time? A. Ordered 
an X-ray taken. 

404 Q. * * * What have you to say with regard to mo¬ 
tion? A. Considerable limitation of motion at the 

wrist. 

Q. And by “considerable limitation of motion,” what do 
you mean? A. Well, she could not flex or extend out the 
wrist. I mean, she did not have full range of wrist flexion 
or extension, nor normal range of lateral motion. It was re¬ 
stricted in all motions. 

Q. And you did have an X-ray made, Doctor? A. Yes, 
sir. 

Q. By who was it made? A. It was made by Dr. Lattman. 
I believe that that is where it was made. I have the report 
of the X-ray finding. 
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Q. What was the date of the first X-ray that you had 
made? 

**•*•#•#*• 

405 A. The date was March 30, 1939. It was the day 
, following mv examination. I sent her to an X-rav 

doctor and this is the X-ray that was taken at that time, and 
it showed that she obviously had had a comminuted Colies 
fracture which was unreduced. 

That is the report that was given to me. 

Q. By “unreduced” is meant what? A. The bones were 
not lined up. It was the same deformity that she had after 
the injury. 

Q. Before it was supposed to have been set? A. That is 
right, sir. 

406 Q. You were reading what the X-ray findings were? 
A. This is the X-ray findings. Shall I read it? 

Q. Yes. A. This is dated March 30,1939, one day follow¬ 
ing her examination at my office, and it reads as follows: 

“X-rav of the right wrist shows a comminuted Colies 
fracture with an upward and backward displacement of the 
distal fragments of the radius, and a breaking off of the 
styloid process of the ulna. There is marked bone atrophy 
of the carpal and metacarpal bones. There is some callus 
formation at the site of fracture.” 

That is the first report. 

Q r Did there come a time that you had a second X-ray 
made? A. Yes, she did. Following the reduction, she had 
a second X-ray. 

407 Q. 'What date was that? A. April 4. 

q * • # Whs there a reading had of that X-ray? 
A. Yes, sir, there was. 

Q, Please tell us what that showed. A. This X-ray was 
taken following the manipulation and reduction, and it reads 
as follows: 

“Examination of the right wrist after reduction (by Dr. 
Smiler) shows the position to be entirely satisfactory.” 
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Q. Do you know by whom that X-ray was taken? A. I 
think it was probably taken at Emergency Hospital. 

Q. By Groover, Christie and Merritt? A. Yes, sir. 

*#•#*••••• 

A. Yes, that is the one I testified from. I testified more 
from the fact that there is the cast now on the arm, which 
followed reduction and application of the cast, and then it 
is at that point, after the manipulation and reduction, where 
we got the report of the fragments being in satisfactory 
position. 

Q. Doctor, I show you a third X-ray, so that we can get 
through with these. 

• ##••••*•• 

408 Q. That was taken on February 26, 1940. What 
does that show ? A. That shows that the head of the 

bone was completely absorbed. The X-ray report, if I may 
read it, is as follows—and this is the report on this 

409 picture taken on the 26th: 

“Examination of the right wrist and hand, in the 

anterior-posterior and lateral positions, reveals the head of 

the radius to be entirely absorbed. The distal fragments 

of the ulna are displaced backwards and downwards. The 

movement obtained in the wrist is not reallv in the wrist 

•> 

joint, but about 1 cm. below it where the original fracture 
occurred. There has evidently been no bony union since the 
original fracture.” 

Q. Doctor, when Mrs. Bvrom came to see you on March 
29, and you then had an X-ray made of her on March 30, 
please tell us what you did. A. I had her admitted to 
Emergency Hospital, and, under a general anesthetic, I 
loosened the fragments and attempted a reduction. 

Q. Before you started the reduction, had there previously 
been a reduction, as far as you could see? A. I have no 
way of knowing that. The only thing I know is that the 
bones were not reduced. Whether there had been one, or 
what happened, I have no way of knowing. 
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Q. Had tlie bones united? A. No, sir. There was just 
some callus in between the fragments, but they were not 
united. 

«#*«•••#•• 

410 Q. Are you familiar with the practice usually fol- 
i lowed in all the hospitals of the District of Columbia? 

A. I am. 

Q. You have had occasion yourself to reduce many Colies 
fractures? A. I have, sir. 

Q. Comminuted fractures? A. Yes, sir. 

Q. Will you please tell us what is the customary practice 
in the District of Columbia? * * * A. The customary 

411 thing is to X-ray first to see what is the nature of the 
injury. Then an attempt at reduction is made? 

Q. What do you mean by attempted reduction? A. It 
means to put the bones in place or without an anesthetic, 
depending on what the first X-ray shows. If it is a single 
fracture we can reduce it without an anesthetic. If com¬ 
minuted we have to have an anesthetic. 

Q. Assuming, Doctor, that during that time you used a 
fiuoroscope, it is a customary thing to do that? I say you, 

but do thev do that usuallv in the District of Columbia? A. 
* * 

It is done at times. I have not known it to be used in this 
type of fracture. Fluorscopic reduction is done in a good 
many fractures. 

Q. There would be nothing improper about it? A. No, 
indeed: it is a helpful thing. After you reduce it with or 
without the fiuoroscope, then an X-ray again is made, to 
see what you have accomplished, to see whether the reduc¬ 
tion is satisfactory or not. If the reduction is satisfactory, 
why, then, you do not do anything else with the patient, be¬ 
cause when you reduce it, then you apply some form of im¬ 
mobilization, that is, some type of a cast. You allow the 
patient to go on, and watch the cast. First we split it for 
swelling, and then at the end of a reasonable period, which 
varies from 10 days to 2 weeks with most men, this 

412 cast is removed and the arm inspected, re-examined, 
and if it looks all right, we put a light support on the 
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fracture, and we start heat and baking immediately, because 
it is close to a joint, and wherever we are dealing with a 
fracture close to a wrist joint, we feel that it is important to 
remove the cast as early as possible so as to get the joint 
in motion early. 

Q. Was that the practice in vogue in January, 1939? A. 
Yes, sir, it was. 

Q. Doctor, supposing that the fracture is reduced, we will 
say, under date of January 9, and for a period of five or six 
weeks thereafter the patient complains, and an examination 
of the hand and wrist indicates that it was deformed, would 
that indicate that any particular thing should be done? A. 
Well, it would indicate that an X-ray should certainly be 
made immediately, to see what is the cause of the deform¬ 
ity and the pain. 

Q. Doctor, what is the purpose of the second X-ray? As¬ 
suming the first X-ray and then the fluroroscope reduction 
and then the second X-ray, what is the purpose of that 
second X-ray? 

#***#••#•• 

A. The second X-ray is done for the purpose of 
413 knowing just how good your reduction was. In other 
words, you can put a patient under an anesthetic and 
make an effort at reduction and you think that it is in good 
position, and you apply a cast, but you do now know this 
until vou have X-rayed it. 

Q. Have you seen cases where there were changes in the 
arm after the cast was applied? A. Well, I have seen 
cases where the reduction was not satisfactory, and we had 
to do it over again; yes, indeed, several times. 

Q. Is that infrequent, Doctor? A. Not at all, sir. 

Q. Doctor, to what, if anything, do you attribute the con¬ 
dition of the patient’s arm when you saw her for the first 
time on March 29, having suffered this Colles comminuted 
fracture on January 8, of the same year? 

v 7 m 

• ••••••••• 
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414 A. The logical deduction at that time from the ex¬ 
amination, particularly with the evidence of deform¬ 
ity at the time of my examinations, would indicate that the 
bones were not in proper relation. 

• •*••••**• 

Q. * * * Did the X-ray taken on March 30 confirm your 
diagnosis? A. Yes, sir, it did. 

Q. Did you perform an operation on this lady’s arm? A. 
I did, but that was not for the radius. It was in connection 
with the case, but there was so much radiant deviation that 
the styloid process of the ulna struck out a great deal and 
I simply took that off. 

Q. Was that your first operation, Doctor? A. Why, no, 
that was the second one. Of course, the first was a closed re¬ 
duction, and the second an open, taking out of the styloid 
process. 

#*#••••*•* 

415 1 Q. Are you prepared at this time to state as to 
i whether or not there was any intervening tissue that 
prevented that fracture from being completely reduced? 
A. I am prepared to say that there was no intervening tis¬ 
sue, because the fractures were actually reduced. When 
I had the patient under an anesthetic, had I had the tissue 
in between, I could not have accomplished that. 
#•**•••••# 

Q. Could you find any reason, by the examination of 
March 29 or the X-ray of March 30, why the original reduc¬ 
tion at Casualty should not have completely healed, if you 
can answer that question. A. Will you break it up, make it 
a little more simple? Do I understand you to ask me 
416 can I give a reason why these bones had not united? 

Q. Yes. A. They had not united because they 
were not in good position. 

Q. Does that mean that they either had not been properly 
set, or, if they had been properly set, that they had slipped 
out of position ? A. That is right. 
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Q. And between the time that the bones were set on Janu¬ 
ary 9 and the time the lady came to see you on March 29, 
could those bones have slipped out of the position in which 
they had been set? A. Well, if they had slipped, they would 
have slipped early. 

Q. Could it have happened? A. It is possible. I mean 
that it is not likely, but it is possible. 

Q. And if an X-ray had been taken, Doctor, a week or 10 
days or two weeks or, say, five weeks after the wrist had 
been set, would this condition have shown itself on the 
X-ray? A. Yes, it would, because if bones are going to slip, 
particularly in a Colles fracture, they are going to slip very 
early, because if they stay in position as long as 

417 ten days, we get reasonable union at that time. 
#*•••••••• 

Q. And if it had disclosed itself at that time, had such 
X-rav been taken, what have vou to say as to whether or not 
it would have been easier to have reduced the fracture then, 
than it was when she came to you? A. It would have been 
easier. The longer a fracture remains, or fragments of the 
bone remain in an unnatural relation, the worse it is for 
the fracture. By that I mean that old fractures are no¬ 
torious in their non-healing. 

#**•#•**•• 

Q. You removed a styloid process? A. Yes. 

418 Q. On the radius? A. No, on the ulna. 

Q. What was your purpose in doing that? A. 
Well, to get a little bit more ulna action. The lower end of 
the ulna is not very important in a wrist joint. We have 
two bones in the forearm, the radius and the ulna. The 
radius is very important in a wrist joint, and the ulna is 
of practically no importance in the elbow joint, and the 
reverse is true. She had the styloid process of the ulna 
sticking out, limiting the movement of her hand. She could 
not move it this way (indicating). 

Q. She could not move the right hand to the right? A. 
That is right. 
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Q. Flattened right hand. She could not move her hand 
as far to the right, as she could move it when this styloid 
process was removed? A. That is right. 

Q. In other words, the styloid process acted as a wedge? 
A. It limited it. 

Q. It limited the action? A. Yes. 

Q. What have you to say with regard to the absorption 
of bone ? A. That, too, is the result of delayed or non-union, 
the fragments being in the wrong place for a long period 
of time. We get that so often in fractures where 

419 they are either improperly reduced or they slipped, 
and the circulation is interfered with, and then ab¬ 
sorption ensues. 

i Q. Did that happen in this case, in your opinion? A. Yes, 
it did. 

i Q. Do you recall that your records show the last time that 
you personally saw this lady? A. Yes. I know just when 
I saw her, but what do you have in mind? 

Q. Fix the date, first. A. Yes, I saw her on October 17, 
1939. Up until that time I took care of her, and it was after 
that that we turned her over to the physio-therapy, so to 
speak. 

IQ. When you examined her arm at that time, what have 
you to say with regard to her disability? A. I thought that 
the arm was disabled, and very probably permanently so, 
particularly in view of the absorption. Once a bone has 
been absorbed, there is nothing you can do about it, and I 
felt at that time that she had reached the maximum of her 
improvement. 

Q. What would you say was the extent of her disability 
with regard to the use of that arm and hand? A. I esti¬ 
mated her disability at one point, and I believe that I said 
that it was 50 per cent. 

Q. What is your opinion, sir, based on what you 

420 know of the case? A. Well, I think that she has at 
least 50 per cent disability in her wrist and hand, the 

fingers of the hand. 
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Q. To give us a practical set-up on it, Doctor, what did 
the disability consist of when you last saw her? A. Well, 
she could not either flex or extend the wrist properly. She 
could not move it in any direction properly, and there was 
a stiffness of the fingers, which she was not able to con¬ 
tract. She could not make a good fist. 

421 Q. What have you to say as to the prognosis of 
this injury, of these limitations, of this disability? 
A. I think that the disability' is permanent. I mean 

424 now that I think that that 50 per cent disability’ that 
I estimated, I felt that that was permanent. I did 

not think that y r ou could improve it any’ more. 

Q. What have y’ou to say with regard to another opera¬ 
tion on the arm? Would that relieve it? A. I do not think 
so, at this time. I do not think anything could help it, be¬ 
cause the bone is gone. It is absorbed, and the articulating 
surface of the radius is gone. There is nothing that you 
can do about that. 

##*••***#• 

425 Q. What is the usual period of disability’ for a 
Colles fracture? A. Six weeks to two months. 

Q. It is usually cured up in that time? A. Yes, sir. 

Q. What have vou to sav as to whether or not in most 
cases, Colies fractures are readily reduced and the normal 
functions resumed? A. Colles fractures unite well; that is 
the rule for Colles fractures. 

Q. Doctor, would y r ou define the term “ reduction ” that 
has been used throughout this deposition? What does it 
mean? A. Reduction in connection with fractures simply 
means putting the fragments of bone in anatomical apposi¬ 
tion. 

Q. Are you worse off than you were before? 

Mr. Koenigsberger: I am afraid so. It is commonly 
known as setting the fracture? 

A. That is right; just what the layman calls setting the 
bone. 

#••••••••• 
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426 Cross-examination 
By Mr. Welch: 

Q. To get back to this term “reduction,” is it not a fact 
that all “reduction” means, as you use the term ordinarily 
in connection with a fractured bone, is the mechanical proc¬ 
ess of the surgeon in adjusting the fractured fragments, so 
that they may be healed in as close as possible to the normal 
anatomical position ? A. Well, you have a nicer definition 
than I had, but you are saying the same thing. 

Q. That is what it means? A. It means setting of the 
bone. It means getting bones together. 

Q. It does not in any sense, does it, have any reference 
whatever to whether union sets in and the bones heal? A. 
It does in some bones and it does not in others. There are 
certain bones where you may have a perfect reduction and 
vet get delaved or non-union, but that is not true of the 
fracture under discussion this afternoon. 

Q. Do I understand you to say that always and invari- 
ablv, if vou get a good reduction, necessarilv union and 
good healing follows? A. In Colles, because I said that 
tlierp are certain bones where you may get an anatomical 
reduction, and yet get delayed or even non-union, but 

427 that is not true in the case of a Colies fracture. 

Q. Unless I mention some other bone, I am only 
talking about a Colles fracture. A. I have never known it, 
nor have I seen it mentioned in the literature, of a non¬ 
union of a well-reduced Colies fracture. 

Q. Are there not systemic conditions that have a direct 
bearing on the growth and development of the Colles and 
the healing process of fractured bones? A. Yes, sir. 

Q. Will not those systemic conditions afifect the bones 
of the arm and wrist, as well as other bones of the body? 
A. There are some bones in the body that you could not 
keep them from uniting if you tried, and the Colles is one 
of them. 

Q. I take it you mean, when you put them together? A. 
After they are reduced, yes, sir. Of course, I can tell you 
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that this particular woman is in excellent health. We have 
examined her physically, too. She was in excellent physical 
condition. 

##**•#•••• 

428 Q. Do you refer to just the routine hospital exam¬ 
ination? A. Well, T do not know what you mean by 
“routine hospital examination.” Some of them are very 

good. 

Q. Well, do you mean that you made or ordered made 
particular examinations seeking to determine whether there 
was anv systemic cause that might have delaved the heal- 
ing of the fracture in this case, so as to help you in your 
diagnosis? A. The cause was so obvious that there was 
no need for searching for any reasons. The X-ray showed 
that those bones were not reduced, and that certainly is the 
most obvious reason, and even then the X-ray showed that 
there was some callus already forming; where the new 
bones did contact, there was callus already forming. 

Now, we do make exhaustive investigations where we get 
delayed or non-union of the bones that have been properly 
reduced, but that certainly is the first requisite. 

Mr. Welch: I did not want to interrupt the Doctor, but 
I ask that all of the answer be stricken out. I asked him 
a simple question that could be answered yes or no, and the 
Doctor has undertaken to give an argumentative discourse. 
**#••••*•• 

439 Q. I understood you to say that if you got good 
reduction, and the position was maintained as long 

440 as ten days, vou would get union. A. Evidence of 
union at the end of ten days, yes. 

Q. So that there can be no mistake as to what we mean 
in the record, if reduction you get a satisfactory position, 
and that position is maintained as long as ten days, do you 
mean to say that then you would be sure to get good union 
in the fracture? A. You mean, if it showed evidence of 
union at the end of ten days? 
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(Upon request, question repeated by the notary:) 

A. Yes, sir. 

Q. So that, as I understand it, regardless of other factors, 
if the position is maintained for ten days, you are sure that 
ultimately there will be good union in the fracture? A. 
That would be niv answer to that. 

###*##*••* 

444 Q. What does this X-ray report of 2-27-40 mean 
when it says, “the distal fragments of the ulna were 
displaced backwards and downwards”? 

***#•••••• 

44p A. Because by that time you have had the absorp¬ 
tion of the bones. 

• #*#•*•••# 

Q. After reducing a Colles fracture can’t you determine 
by fluoroscopic examination whether you have satisfactory 
position? A. Fairly well, but not accurately. 

Q. When you say “not accurately,” what do you mean? 
A. Well, T mean to say this: let us suppose that these are 
two bones (illustrating). Under a fluoroscope, you can get 
contact. It will show contact, but it may be contacted like 
this (indicating) instead of contacting this way (indicat¬ 
ing). 

Bv Mr. Simon: 

Q. You speak now of overlapping contacts? A. 

446 Yes. You are asking about the fluoroscope, Mr. 
Welch. 

By Mr. Welch: 

Q. You mean you only get one plane in the fluoroscope? 
A. You don’t see the number of planes you do in the X-ray. 

Q. Is it not a fact that in the X-ray, unless you take pic¬ 
tures from several different angles, that you likewise get 
one plane? A. We take stereoscopic pictures, which 

447 give you round— 


37 


Q. Are the pictures in this case that you referred 
to stereoscopic? A. Yes. 

Q. Or aren’t they single-plane pictures? A. Yes, black 
plates. 

Q. So that by viewing it with a single-plane picture, is 
it not a fact that vou have that vou see no more than vou 
do by a fluoroscopic examination? A. Xo, it is not. You 
still get more detail on an X-rav than vou do with a fluoro- 
scope. 

*•#***•#•• 

454 Q. Will you refer to the X-ray report of March 
30, please? 

• ##*•*##•• 

“March 30, 1939: X-ray of the right wrist shows a com¬ 
minuted Oolles fracture with an upward and backward dis¬ 
placement of the distal fragments of the radius, and a 
breaking off of the styloid process of the ulna. There is 
marked bone atrophy of the carpal and metacarpal bones. 
There is some callus formation at the site of fracture.” 
Does that mean to the physician, in language that is famil¬ 
iar to the layman, that some healing had progressed? A. 
That is right. 

Q. Would the fact that some healing had taken place be¬ 
tween the fractured fragments indicate to you that at that 
point there was apposition of the fractured fragments? A. 
Xo, it would not indicate that. It would indicate that there 
was contact. 

*•#***•#•• 

460 Q. So that it is a fact, isn’t it, that actually in this 
case, as late as February 26, 1940, this woman had 
no motion in the joint itself, but the motion that she is ca¬ 
pable of is motion at the site of the fracture? A. That is 
right. 

Q. It is a fact, isn’t it, that in spite of the effort that you 
have made in the way of closed reduction and open surgery, 
heat and massage treatments, and so forth, that you have 
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been unable to obtain healing of this fracture? A. That is 
right. 

Q. And it is a fact, is it not, that as late as February 26, 
1940, after you had rendered the surgical effort that you 
have related, that she did not have as much callus union as 
she had in March, 1939, when she first came to you? A. 
That is right. 

Mr. Welch: That is all. 

Re-direct examination 

By Mr. Simon: 

i Q. Now, Doctor, tell us why she did not have as much 
callus union ? A. Because she had an interference with the 
blood supply. 

Q. What caused that? A. Well, the bones not being in 
i proper relation for a long period of time, disturbed 

461 the blood supply, and the reason that we have less 

callus a year after we attempted to reduce it is be¬ 
cause the absorptive process had set in, due entirely to a 
lack of blood supply, or deficient blood supply. 

• •*••••*•• 

463 Assuming that the Colles fracture did not get well 
in four or five weeks, would an X-ray show you why? 

A. It would show why up to a certain point. It would show 
that the bones are not in apposition. 

Q. If you found bones from such an X-ray not in apposi¬ 
tion, you would conclude that you ought to go into the frac¬ 
ture and see what is keeping it apart? 

# • • • • * • • 

A. Assuming the four, five, or six weeks, as you say, 
after the cast has been removed, and you see deformity, 
considerable deformity, and the patient complains of pain, 
I certainly think that an X-ray should be taken, to 

464 see what the trouble is. 

Q. If you found that there had been non-union, 
what would you do then? A. Well, if I found that there 
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had been non-union, plus the maladjustment of the frag¬ 
ments ? 

The general practice would be, where you are presented 
with a case of a deformed Colles, and the patient complains 
of pain, and you have an X-ray taken and you find that 
there is actually a deformity, the first thing to do is to try 
to reduce the fracture, to see if you can. Sometimes, when 
you have the callus well formed around the fragments, you 
can not do it, but in this paticular case, after breaking it up, 
we did manage to get some sort of a result, not 100 per cent, 
but satisfactory for the condition, because of the fact that 
every day you delay reducing the fracture, you invite de¬ 
layed union that much. 

465 She had non-union, because the bones were not in 
apposition. That is the most important and most 
frequent cause. 

Q. When she came to you? A. When she came to me, 
yes, sir. 

98 Dr. I. Lattman. 

Direct examination 
By Mr. Simon: 

Q. Did you graduate in general medicine, sir? A. Yes, 
sir. 

100 Q. What kind of work do you do? A. I do general 
radiology work, diagnosis and therapy. 

Q. Does that mean x-ray work? A. Yes, sir. 

Q. Do you specialize in that? A. Yes, sir. 

Q. How long have you specialized in x-ray work, Doctor? 
A. Fifteen years. 

Q. Did there come a time, Doctor, when you made certain 
x-ray plates of Mrs. Collie Byrom, this lady back here ? 
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A. The first time I saw the patient was on March 30, 
1939. 

Q. I submit to you an x-ray plate and ask you if that is 
one taken by you? A. Yes sir, that is the plate (examin¬ 
ing x-ray plate handed to him by counsel). 

********** 

101 Q. "Will you give us the number of the plate? A. 
The number is 847, and the date is 3/30/39. 

Q. And at whose instance did you have made that plate? 
A. At the instance of Dr. Norman Smiler. 

********** 

Q. What did the x-ray disclose, Doctor? A. The x-ray 
of the right wrist, examination shows a comminuted Colies 
fracture, with an upward and backward displacement of the 
digital fragments of the radius, and a breaking off of the 
stylus process of the ulna. There is marked bone atrophy 
of the carpal and metacarpal bones. There is some callus 

formation on the outer side of the fracture. 

********** 

103 Q. Now, Dr. Lattman, that is an x-ray taken at 

Casualty Hospital on January 9, 1939, of this same 

lady’s hand. What have you to say in comparing these two 

x-ravs as to the condition of the arm at those iwo different 
* 

times, the one taken on January 9,1939, and the other taken 
on March 30, 1939? A. Was this before reduction? 

Q. That was before reduction. A. Well, if it is before 
reduction the position is worse three months later than it 
is here (indicating). 

Q. The position is what, Doctor? A. Is worse on 3/30/39 
than it is on this on 1/9/39, because here again, while the 
angulation is upward, this is by no means satisfactory. 
While it is not satisfactory it is not so bad as this (indicat¬ 
ing). Let’s say this is about ten degrees this way, and this 
ones about forty degrees. 

Q. When you say this one is ten degrees, you mean the one 
taken on January 9, 1939, is that correct? A. January 9, 
1939, yes, sir. 

• •••••*••• 
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104 Q. And the one taken on March 30, 1939, is about 
forty degress ? A. Something like that, yes. 

Q. Doctor, we have a second x-ray here which I think 
was taken by you on what date ? A. April 4, 1939, 

105 on April 3, either one. 

Q. You took one on April 3? A. Yes, sir. 

*»###*#*#* 

Q. Well, on the one you took on April 3, what does that 
show, Doctor, in your report ? A. It shows on examination 
of the right wrist after reduction by Dr. Smiler—I beg your 
pardon; that is not a picture taken by me, it is taken by 
Drs. Groover, Christie and Merritt and was brought to me 
by Dr. Smiler to look at it. 

Q. Did you interpret this, Doctor, when you look at it for 
Dr. Smiler? A. Yes, I did. 

Q. See if this is the picture (handing x-ray to witness) ? 
A. Yes, sir, that is the picture, and I said examination of the 
right wrist after reduction by Dr. Smiler showed the posi¬ 
tion to be as satisfactory as one can expect, considering the 
nature of the injury and the history of the case. Now, you 
see, gentlemen, that this angulation is not as marked back¬ 
ward as this. This was up and this was more or less 
straight, so the patient would have more chance of bending 
the arm, but even this is not altogether perfect, it should 
be this way. It is about twenty degres out of the 

106 way, but is probably the best that can be done because 
of all the time that had elapsed. 
*•••*••#•• 

Q. This is the last one. Will you interpret that one 
for us, Doctor (handing x-ray to witness)? A. This 
one came to us for examination February 26, 1940, and 
in this case you see the head is comptetely off, and is 
being absorbed, as well as this head is off and is being 
absorbed (indicating); consequently this is entirely unsat¬ 
isfactory, as you see there is no place of formation of the 
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joint, the head is partially absorbed, while this head of the 
ulna is completely absorbed; what I mean is the position of 
the writ at the anteroposterior position shows the head of 
ulna to be absorbed. The fragment was displaced down¬ 
ward and about one centimeter below where the original 
fracture occurred. There was evidently been no bony union 
since the fracture. 

Q. Do you call that a stiff joint? A. Yes, It can be called 
that. 

Q. The woman has received movement but it is not in the 
wrist joint, is that right ? A. It is not in the normal wrist 
joint, that is right. 

*.# * # * # * * * # 

107 Q. Now, Doctor, in your general practice for whom 
do vou do vour work? A. I do work for doctors, 

only doctors; doctors send me their patients and I report 
to the doctors. 

Q. Now, in your course of work have you done very much 
radiograph work, or roentgenology work for orthopedic 
men, men \y]io do nothing but bone work? A. Yes, sir, I do. 

Q. And can you tell us, Doctor, what your general prac¬ 
tice is in the District of Columbia, from your experience, 
or practice, the practice and custom of these men in taking 
x-ray pictures in fractures? A. I should say it was the 
practice to take a plate before, or have it developed under a 
fluoroscope, and then again after reduction. 
*••*****>*• 

108 Mr. Welch: I think it should be stricken. 

The Court: That will be stricken. 

Mr. Koenigsberger: His work brings him in contact with 
orthopedic men, therefore, he is qualified to testify in re¬ 
gard to the custom of orthopedic men in taking post-treat¬ 
ment x-ravs. 

The Court: I don’t think that is the question, as I under¬ 
stand it. I understand it is what is the custom and prac- 
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tice in the District of Columbia of men exercising ordinary 
care, and many of them send them to him for x-rays. 

Mr. Koenigsberger: In order to show what is necessary. 
The Court: I sustain the objection. 

109 Mr. Koenigsberger: We make a proffer along the 
lines I have indicated. 

Q. Dr. Lattman, are you familiar with fluoroscope 
work? A. Yes, sir. 

Q. And tell us what a fluoroscope in a general way is, 
what it is just generally. A. A fluorseope is very much 
like—it is x-ray except it has a fluoroscent screen through 
which the bones can be seen. Well, it is the same as an 
x-ray, except no graphic record remains, but if a plate was 
put on it it would register on the photographic plate. 

• ••**••*•• 

113 Q. In your study of medicine, Doctor, which was 
back some time, or in your practice, have you had any 

opportunity for the treatment of bones? A. Personally 
I have never treated, no. 

Q. Have you observed any cases or the course of treat¬ 
ment of bones and joints of this character? A. I have ob¬ 
served very, very many. I have never treated them per- 
sonallv, but I have observed a large number. 

Q. Have you made diagnoses of conditions for other doc¬ 
tors of what you found in the bones as represented by your 
plates? A. Yes, I have done that all the time. 

Q. And prognosis? A. Yes, sir, I have given prognoses, 

but thev were not alwavs correct. 

* * 

Mr. Simon: I think, if your Honor please, I have quali¬ 
fied him. 

Mr. Welch: You have qualified him certainly as an x-ray 
technician, which we admit, as one of the finest, but not 
as an orthopedist, or surgeon. 

114 The Court: Objection sustained. 

• •••••#••• 
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121 Q. And will you toll me, Doctor, if you can, whether 
at the time of a Colics fracture, you can do more with 
it!in connection with the correction of the situation within a 
reasonable time, say ten days to two weeks, than you can 
after the fracture has run along for about two months? 

The Witness: That I can answer; it is true in every frac¬ 
ture the earlier you take it the better work can be done. 

# * • * * * • • * * 

142 Dr. Joseph Rogers Young. 

Direct Examination 

By Mr. Koenigsberger: 

# , # * * # * # * * # 

Q. You are one of the defendants in this case? A. I am. 
Q. You are a physician and surgeon? A. I am. 
iQ. Will you tell us, please, in 1939, what was your rela¬ 
tionship with the Eastern Dispensary and Casualty Hos¬ 
pital, and to shorten it I will call it the Casualty Hospital. 
A. I was one of the attending surgeons at that time. 

143 Q. Did you have any connection there other than 
that? A. I was Assistant Superintendent. 

Q. And did you receive a salary from the Hospital? A. I 
receive an honorarium of $900 a year for administrative 
work as Assistant Superintendent—no salary for the sur¬ 
gical work. 

iQ. What is the difference between an honorarium and a 
salarv? A. The honorarium is never raised. Evervbodv 
else gets a five per cent increace each year. 

*i* # * # * * * * * 

Q. Did you have charge of the assigning of patients who 
were to the hospital for treatment? A. No, sir. 

Q. Whose job is that? A. Ordinarily it comes under the 
superintendent, more or less. 

#i* • * • • • m m • 
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144 Q. What was the practice? A. When a patient 
comes in, * * * he goes into the Emergency Room and 
immediate attention is given him there for his needs. 

********** 

Q. (Interposing) Those needs are taken care of by whom? 
A. By the resident staff. * * * if the patient should be ad¬ 
mitted to the hospital he is given a room and a good bed and 
asks if lie has a family physician lie would like to have 
called, and if so, the physician is called. That practice is 
followed in every case. If the family physician is called, 
the clerk gets right on the ’phone and says, “Your patient 
has been admitted to the hospital.” 
********** 

in many cases, people are new in the City and have no fam¬ 
ily physician. They say, “I have no family physician and 
would like to have the services of the hospital doctor or ser¬ 
vice of one of the surgeons on the staff.” 

So we run two surgical services: Surgical Service No. 1, 
which is in charge of Dr. J. Burr Piggott and Surgical Ser¬ 
vice Xo. 2 which is under my supervision. 

Q. And you did not know Mrs. Byrom before she came 
there? A. Xo, I did not. 

********** 

146 Q. How manv davs are vou there on dutv? A. Al- 

termite everv other dav. 

« * 

#####**### 

147 Q. You get a substantial amount of practice from 
the patients who come in there assigned to you be¬ 
cause it is your surgical service period, don’t you? A. Yes; 
that is true. 

********** 

Q. Let me ask you this: When a patient comes in, let's 
take the case of Mrs. Byrom. She was treated, she said, by 
you and by one or two other doctors whose names she wasn’t 
certain of. Would one of them be Dr. Braden? A. Yes, 
Dr. Braden, my associate. 
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Q. One would be Dr. Leibell? A. We have an interne by 
that name. 

14S Q. At the time Dr. Braden treated Mrs. Byrom— 

********** 

In January. 1939, what was his position? A. He was chief 
resident physician; in other words he was head of the resi¬ 
dent staff, lived at the Hospital and worked for the Hos¬ 
pital. 

Q. Did he receive a salary from the Hospital? A. He did. 
Q. Did Dr. Leiboll? A. He did. 

Q. Do you recall that you rendered some treatment to 
Mrs. Byrom? A. This patient, Mrs. Byrom, is my patient 
and I saw her practically every time she came in with the 
exception of the time that I took a short vacation. At that 
time I asked Dr. Braden to see that she was properly taken 
care of. I knew that her arm at that time was in a plaster 
cast and it wouldn't have to have the case removed or any¬ 
thing until after I returned. 

Q. She was also treated by various nurses from time to 
time, according to her testimony; that is true? A. Yes. 

Q. Are those employed by the Hospital? A. Yes. 

• ••••*•••* 

150 Mr. Koenigsberger: That is the plaintiff’s case, 
your Honor. 

##*##••**# 

(Thereupon, Mr. Welch presented to the Court a motion 
for a directed verdict on behalf of Eastern Dispensary & 
Casualty Hospital, which was denied by the Court at this 
time.) 


47 


EVIDENCE FOE DEFENDANTS. 
***#**##•# 
Dr. Joseph Rogers Young. 

#**####*•* 

Direct Examination 
By Mr. Welch: 

##***•*### 

152 Q. During the course of your years of practice. 
Doctor, have you had occasion to treat other Colies 

fractures than the one involved in Mrs. Byrom’s case? 
A. I have. 

Q. Many or otherwise? A. Many; because Colles frac¬ 
ture is one of the most common fractures we have to treat. 
Q. Was Mrs. Byrom your personal patient? A. She was. 
Q. Have you ever received any compensation from any 
source for vour services to Mrs. Byrom? A. I have. 

Q. Will you describe to the jury what the appearance and 
condition of Mrs. Byrom’s wrist was when you first exam¬ 
ined it? A. When I first examined this patient, she had a 

marked silver fork deformity in the right wrist. 

***##••##* 

153 That is, she had a severe comminuted fracture. By 
that we mean, one of many fragments. In other 

words, shattered fracture. The larger bone was broken off, 
the radius. * # * Then at the same time she had a fracture 
of the styloid process of the ulna * * * —the smaller 
bone. That is the usual picture. The only unusual thing 
about this, is that it went dowm into the joint, which allowed 
the joint fluids to get up into the bone * * * To be more 
technical, she had a fracture into the articular surface of 
the wrist joint. This was perfectly obvious. This can eas¬ 
ily be seen without an X-ray because the wrist bones 
* •> 

154 are pretty near the skin, but as a matter of record 
we made an X-ray before any reduction was at¬ 
tempted. 
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So in this case she was taken to the X-ray room. I went 
in; and saw the X-ray plate while it was still wet. 

• ! • * # # • * * * * 

After the X-ray was made, the patient was taken * * * to a 
room, * * * and the fluorscope was brought in. We 

hgve a portable X-ray machine and fluorscope combined, 

* # # 

155 She was wheeled from the X-ray room into the 
room where we fixed the fracture, and then the pa¬ 
tient was put to sleep—given a gentle anesthetic. 

#!• * • • # * * • * 

The fracture was reduced in the ordinary way. 

#!# * * # * * * * * 

I pulled this fracture downward and like this, to break up 
the impaction. Then this way and up this way to break the 
impaction. You can tell when it is broken up. Then you 
pull the hand over this way (indicating), and the reason for 
that is the tip of the styloid is broken off. That is one rea¬ 
son. The second reason is that the styloid of the radius is 
i normally 34 to one-half inch blow the ulna. This is 

156 when it is advanced up here (indicating). We pull it 
down to increase the length of the styloid and ordi¬ 
narily we can feel immediately the stvloid and ulna and can 

•> • • 

tell whether the reduction is adequate or not. In this case 
I had the fluorscope to check it. 

«***•*•**• 

Mr. Simon: You don’t look through that while you are 
reducing it. 

The Witness: Yes, while reducing it. 

That has the X-ray picture beat because it has two planes. 

157 After the fracture was reduced, we checked it first 
with the X-ray, and then applied a plaster cast. 

• ••••••••• 
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While putting that east on, it is very possible it may slip— 
not much. So we make an X-ray examination of the wrist 
after the cast is on. The cast is on now and we check it 
either by the fluoroscope or by X-ray. We used the fiuoro- 
seojje in this case to check it. You can see just as well with 
one as the other. We have to keep the patient asleep so the 
cast will not slip or be unsatisfactory. If it is unsatisfac¬ 
tory, we have to do it again. 

15$ Q. Tell us, Doctor, after the fracture is reduced 
and the east applied, after you make your examina¬ 
tion through the use of the fluoroscope, is that form of treat¬ 
ment, from the viewpoint of a physician, the same as taking 
another X-ray picture? 

A. After the cast is on, we check our reduction while the 
patient is still asleep. Exactly the same thing, but you do 
not have a record. The X-ray has two planes—lateral and 
posterior. 

********** 

159 After the reduction, I left the room. After check¬ 
ing the reduction, she was allowed to recover from 

the anesthetic, and after she came I advised her it would be 
better for her to stay in the Hospital so that we could ob¬ 
serve any swelling. 

She indicated that she didn’t want to stay and she left, 
and I told her to move her fingers as much as possible so 
they would not get stiff. To watch the circulation, if it got 
blue and cold, and—we have a stock phrase—to come back 
any time of the day or night if the circulation seemed to be 
impeded. And then to put the arm on a pillow so that the 
hand would be higher than the elbow. We know there is go¬ 
ing to be swelling. We look for that, and we always have 
our fracture cases come back the following day. 

Q. Did she come back the following day? A. She did. 

Q. Did you see her yourself? A. I did. 

Q. On January 10, what was the appearance of it 

160 and her condition? A. She had some swelling in her 
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fingers, and the appearance was such as is customary in the 
average case. Nothing unusual. 

Q. From that point, can you recall whether or not you 
had any discussion with the lady with respect to pain or dis¬ 
comfort? A. Yes; either the first day after the reduction 
or the next day. I think the first day I wrote a prescription 
for medication for relief of pain. 

• i* * # # » # * * * 

Q. After that prescription was given to Mrs. Byrom, did 
you see her again? A. I saw her several times before I left 
for Florida. That date is January 18th as near as I can 
recall. The President’s birthday was January 30th and I 
was back then. 

Q. And during that period of time, on the occasions 

161 that vou saw Mrs. Bvrom, did she make anv com- 
plaints to you of any kind with respect to her wrist or 

arm? A. Just the usual pain people have with these wrists 
fractures—nothing unusual. 

Q. And as to the appearance of her fingers and so forth, 
on the occasions when you saw her, up to January 18th, what 
can you tell us ? A. She had the usual amount of swelling— 
some disturbance in the circulation, as in fractures. 

#i* * * * • m m w * 

Q. What, if anything, did you do about having Mrs. By¬ 
rom’s case cared for while you were away from the City? 
A.i I talked to Dr. Braden and asked him to look after the 
case for me. 

**#*•*•#** 

162 Q. Who first removed the cast? A. Dr. Braden 
removed the top part of the cast on January—the 

latter part of January. •; ; 

**##*#•##• 

This (indicating) is a fracture record which is kept of all 
fracture cases, and it shows that on January 24th that the 
cast was adjusted; returned in one week; initialed “JWB”. 


51 


By Mr. Simon: 

Q. What do you mean by “adjusted”? A. The bandage 
was changed and it was adjusted to the arm. 

(Continuing) Then on January 31st the anterior part of 
the splint was taken off—the upper part was taken off, and 
the lower left on for protection. 

Q. When was the cast entirely removed? A. February 
10 th, we took off the lower part. 

163 Q. Who did that? A. I did that personally. 

#•#***#**• 

Q. On the date that you removed the entire cast, will you 
state to the Court and the jury what the appearance and 
condition of Mrs. Bvrom’s wrist was? A. The date we re- 
moved the cast we found the wrist to be what we would con¬ 
sider in a satisfactory condition. It had some swell- 

164 ing and there was marked stiffness in the wrist joint; 
also in the fingers. 

Q. What treatment, if any, was instituted following the 
removal of the cast? A. She was advised to try to get as 
much motion as she could in the fingers; to move the fingers 
all the time; to use a rubber ball and try to get more motion. 
To move the wrist up and down; to give it what we call “ac¬ 
tive motion”. To soak it in hot epsom salts and to have it 
massaged with cocoa butter. 

Q. Is that done with respect to the usual and average care 
of fractures? A. That is the usual formula we use. 

#•#*•**#«• 

It is the usual thing done by the doctors in this locality. 

#*#•**•#•• 

165 She had quite a bit of stiffness in her fingers and 
wrist joint, but that is the type of stiffness we expect 

in any fracture—in an individual of this type—fracture of 
this type and individual of this type. 

#•*••••*•• 
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After the east was removed, she was allowed to do her 
own physiotherapy; that is, massage and soaking for a pe¬ 
riod of about two weeks. Then we saw she was not making 
much progress and we thought that we should send her to 
our physiotherapy department for short-wave physiother¬ 
apy- 

*i« * • • • # # • • 

I ordered her sent to the physiotherapy depart- 
166 ment, and I saw her three or four times a week during 
the course of the physiotherapy treatments. 

iQ. On the occasion when you examined her during the 
course of the physiotherapy treatments, what can you say 
at to the condition of her wrist and fingers? A. There 
seemed to be some improvement in the motion of the wrist 
and a definite improvement in the motion of the fingers, al¬ 
though she was slow in getting that motion. 

'Q. When did you last see her? A. March 24, 1939. 

Q. And on that occasion, what was the appearance and 
condition of the -wrist? A. On that occasion, I examined 
the wrist and found that the lateral styloid was below the 
ulna styloid; still some swelling; still some stiffness in the 
wrist and fingers. 

Q.At that time, can you state to the jury definitely whethe 

Q. At that time, can you state to the jury definitely 
whether the motion she had was purely in her wrist joint or 
otherwise? A. In my opinion, the motion was in the wrist 
joint at that time. 

*i* * * • • * • * • 

169 Q. Doctor, during vour years of practice have you 
had occasion to use x-ray pictures? A. Yes, sir, I 

have. 

Q. For what purpose? A. Well, I formerly was x-ray 
technician and took a lot of the pictures. 

Q. And for what purpose do you use x-ray pictures in 
connection with your practice? A. I go over the pictures, 
in every fracture I study the x-ray pictures taken in the 
case. 
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Q. And what part does it play in your diagnosis and 
treatment? A. That gives us information which acts as a 
guide to the treatment. 

********** 

173 Q. Can you state from your examination that you 
made of Mrs. Byrom’s wrist on March 24, 1939, and 

the benefit of the x-ray picture of March 30, 1939, and your 
examination of the x-ray picture of February 26, 1940, 
whether or not Mrs. Byrom’s wrist is in as good condition 
today as it would have been if nothing had been done to it 
by Dr. Smiler? 

********** 

174 A. In my opinion it absolutely is not. 
*•*••**••• 
176 Cross-Examination 

Bv Mr. Simon: 

181 Q. This was a comminuted fracture, was it not? 
A. Into the wrist joint. 

********** 

Q. Is that a common occurance in a Colles fracture? A. I 
would say it is fairly common, yes, sir. 

***••*#*•• 

Q. And when a wrist joint is involved it becomes a 
1S2 very serious Colles fracture? A. Yes. 

Q. And there is a greater displacement of bone? 
A. Not necessarily; you may have a crack. 

Q. Was there any displacement in this case when you first 
saw it? A. Yes, sir, there was some displacement. 

The Court: Can you proceed a little more rapidly? 

Mr. Simon: Sir: 

The Court: Can you proceed a little more rapidly? 

Mr. Simon: I will try to, sir. 
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By Mr. Simon: 

Q. You stated, or at least I understood you to say, that 
she was your patient? A. That is right, sir. 

Q. She was referred to you by the hospital? A. Yes, sir, 
that is right. 

Q. Is that correct? A. Yes. 

Q. You didn’t know her before the accident, and she didn’t 
know you ? A. That is right. 

Q. Now, Doctor, did I understand you to say that you in¬ 
terpret your own plates? A. I interpret all the plates in 
fracture cases in which I am interested, and I also 
183 accept the report of the roentgenologist. We also 
have a regular roentgenologist. 

*i# * • • # # • * # 

206 Q. I understood you to say that on March 24 that 

there was still stiffness and still swelling. Is that 

correct? A. Absolutely. 

* 

Q. That was the last visit she was to see you? A. No, sir, 
it was not the last visit she was to see me. She was 

207 to return. 

Q. That was the last visit she saw you, Doctor? 
A. That is correct. 

Q. And at that particular time you saw the radio-styloid, 
I have here, still stiff and still swollen? A. Yes. 

Q. Did she tell you anything about the pain in the wrist 
then? A. She had some pah:. 

Q. Some pain ? A. Yes. 

Q. Jaunary 9, February 9, March 9 would be two months, 
so it is almost two and a half months, isn’t it? A. That is 
right. 
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212 Mrs. Marie Miller Talmadge. 
###«****•• 

Direct Examination 
By Mr. Welch: 

*##***##*# 

213 Q. Mrs. Talmadge, what is your profession or oc¬ 
cupation? A. Registered nurse. 

*****#*#«# 

Q. In 1939 what was your position, what were your duties 
at Casualty Hospital? A. Emergency room supervisor, 
which included the physiotherapy department. 

*###***#«# 

214 Q. Can you tell, without referring to the hospital 
record, or would you like to refer to it, as to when 

she first came to you for physiotherapy? A. I believe in 
March. * * # 1939. 

• ###**###* 

216 Q. * * * Now, we just want you to confine your- 

217 self to telling the jury what you did see when you 
looked at it that dav. A. A wrist with some swelling 

and some stiffness in it. 

Q. And with respect to its appearance, did it look like a 
normal wrist, or was there something else about it? A. 
Some swelling and some stiffness, but the wrist looked like 
a healed fracture. 

• #••••*•* 

Miss Wilma Louise Reynolds. 

• #••••#•# 

Direct Examination 
By Mr. Welch: 

• *••••*•# 

Q. And how long have you been engaged at Cas¬ 
ualty? A. Eight years. 


222 


223 
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Q. In 1939 were you connected with the physiotherapy 
department? A. Yes. 

• «#••••**# 

224 Q. Now, did there come a time during; the occasions 

when vou saw Mrs. Bvron there that there was some 
* • 

discussion between vou and Mrs. Bvron about an x- 

•> * 

225 ray picture? A. Yes. 

Q. And what did she say ? A. She asked about see¬ 
ing the doctor about x-ravs. 

Q. And what did you do? A. I referred her to Dr. Bra¬ 
den. 

Q. That is Dr. Braden who is still at the hospital? A. 
Yes. 

246 Dr. James W. Braden. 

Direct Examination 
Bv Mr. Welch: 

247 Q. You have been at Casualty how long? A. Six 
years. 

249 Q. Were you present at any operation that was 
performed for Mrs. Bvrom? A. I was. 

Q. Did you participate in it? A. I did. 

Q. What was your participation, Doctor? A. I gave the 
patient a general anesthetic—put her to sleep. 

• *•••*#### 

250 The wrist was examined by Dr. Young and then after 
the patient was asleep the fractured bones were re¬ 
duced and a cast placed on the wrist, on the front and on 
the back. 

q * • * With respect to the fluorscope, how was the frac¬ 
ture reduced; how were the bones set? A. Well, I mean you 
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reduce the bones at the same time vou look at it in the fluoro- 
scope, so you can see where you are putting the fractured 
bones. 

Q. After the cast was applied, then what was done? A. 
'Well, I noticed Dr. Young looked at it again after the cast 
was applied with the fluorscope 

*#**#####* 

252 On January 24th I examined the patient’s arm and 
placed new bandages around the cast and adjusted 

the cast; and then on January 31st I removed the top part 
of the cast. At that time I examined the patient again to 
see if her wrist was satisfactory and left the top part of the 
cast off, leaving the rest of the cast in place. 

Q. On January 31st, what was the condition and appear¬ 
ance of Mrs. Bvrom’s wrist, Doctor, please? A. On Janu¬ 
ary 31st when I examined this wrist, of course, this part of 
the arm (indicating) was covered. I ran my hand down 
over the top of her arm. The bones and wrist were in posi¬ 
tion, such as this (indicating) and seemed to be in satisfac¬ 
tory position. 

Q. Did you have occasion to see Mrs. Byrom after that? 

**•***•*#• 

A. After Doctor Young returned and removed the cast from 
her arm, she had physiotherapy or heat treatments 

253 and sometime shortly afterwards she had these heat 
treatments—I don’t know* the date—I w*as called by 

the nurse to see this patient and examined her wrist again. 

Q. At that time was anything said to you by Mrs. Byrom 
about an X-ray? A. About an X-ray? 

Q. About w*anting an X-ray? A. No, sir. 

• *••••#**• 

270 Q. * * * tell us, please, what you saw 7 with relation 
to the styloid process on Mrs. Byrom’s arm when 
she came on to you and you removed the top cast. A. Her 
arm w*as in position like that (indicating). 

Q. The styloid process was in a normal position— A. 
(Interposing)—in the arm. 
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Q. Didn’t stick out? A. No. 

# # * # * * # * * * 

Q. Did you look at the arm through the fluor scope? A. I 
did not. 

Q. You did find the arm twisted? A. Right. 

********** 

2S6 Dr. H. A. Wood. 

*##***«*>** 

Direct Examination 
Bv Mr. Welch: 

287 Q. During the course of your special practice, have 
you had occasion to do any particular type of sur¬ 
gery? A. I do general surgery, and a great deal of my work, 
probably the major portion, is fractured bones. 

********** 

Q. Doctor, during the course of your practice have you 
had occasion to treat Colics comminuted fractures? A. Yes, 
sir. 

• ######**# 

290 0. * * * I ask you to assume the following facts, 

291 Doctor, with respect to a patient for fracture treat¬ 
ment : 

A woman about 50 vears of age, having fallen on the 
stairs and suffered a Colles comminuted fracture, on the 
moaning of January 9, a general surgeon received the case 
for treatment. 

An X-ray picture is taken, and following the taking of the 
X-ray picture the surgeon examined it, and after having 
examined the X-ray picture and personally examined the 
injured member, the patient is taken to an appropriate room 
and there an anesthetic is administered; and while under 
the anesthetic, with the help of an interne and assistant, the 
surgeon reduced the fractured wrist under a fluorscope. 
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And then without applying anything first to the surface of 
the arm or applying any covering for the arm, applied a 
plaster cast in two sections, an anterior and posterior sec¬ 
tion, the cast being applied soft and molded to the arm by 
the surgeon with the help of the assistant or the help of a 
nurse. 

After the cast was molded to the fractured member, it 
was wound with a bandage. The patient was examined at 
intervals by the surgeon and the cast checked, the condition 
of the fingers observed; and on or about the 31st of Jan¬ 
uary, 1939—a period from the 9th to the 31st—the posterior 
portion of the cast was removed and the anterior portion 
permitted to remain. At that time the arm was ex- 
292 amined by the surgeon. 

Subsequent to that time, the patient was, for a pe¬ 
riod of about four or five weeks, given diathermy, which 
consisted of heat treatments and give some massage, the 
period of diathermy and massage being about twenty min¬ 
utes or thereabouts. 

On the 24th of March 1939, the surgeon, who had reduced 
the fracture, examined the patient and found at that time 
that there was improvement in the amount of motion in the 
wrist and fingers, as compared with the beginning of the 
diathermy and massage treatments, and at that time the 
surgeon suggested that the patient continue to try active 
motion in the use of the wrist. 

In the meantime, during the period of diathermy treat¬ 
ment, she had been instructed to try to use the wrist and 
try to squeeze a ball or to increase the function of the 
fingers. 

'Will you state whether or not up to that time the treat¬ 
ment administered by the surgeon in the case we are con¬ 
sidering and the after care of diathermy and massage treat¬ 
ments which were given in accordance to his request were 
in keeping with customary good practice for surgeons in 
the District of Columbia for 1939 in the treatment of a Col- 
les comminuted fracture? 

Mr. Simon: I object. 


293 
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The Court: On what ground? 

Mr. Simon: It doesn’t include all of the facts in this par¬ 
ticular case. In the first place, may we refer to some of 
them? If your Honor please, the evidence adduced here is 
not included in the question. In the first place there is evi¬ 
dence of no post-operative X-ray. 

The Court: That is your theorv of the case. It is the 
testimony of your witness, but each party has the right to 
ask the medical question and let the jury see— 

Mr. Simon: Also there is no mention of complaint of 
pain. I think a hypothetical question—at least my under¬ 
standing of it, in order to be a valid one, must include the 
facts. 

The Court: All the facts, not all the testimony. 

The Court: I overrule the objection, and you can cross- 
examine the witness. 

*••*••#••• 

The 'Witness: Mv answer is ves; that so far as 

•> * 

294 this question goes, I think everything was done prop¬ 
erly. 

296 Q. If a cast is applied in a case such as we are con- 
i sidering, with respect to an examination by fluoro- 
scope and an examination by X-ray, what is the difference? 
A. Well, the examination by X-ray—both are examinations 
by X-ray. One is taking the picture and the other is visu¬ 
alizing it through the X-ray fluoroscope. 

Q. So far as the condition at the time, what is the differ¬ 
ence as to fracture diagnosis? A. I think the fluorscope is 
an advantage to the surgeon because he can manipulate that 
bone or wrist, whichever it may be, to determine just the 
position he has, although he would get the same thing with 
a picture. 

*•*••••••• 
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Cross examination 

Bv Mr. Simon: 

•» 

299 Q. Did you ever hear of a fracture slipping? A. 
Oh, yes, sir. 

Q. Did you ever hear of a comminuted Colies frac- 

300 ture slipping? A. I have. 

Redirect examination 
By Mr. Welch: 

Q. Doctor, is it usual and frequent or infrequent thing 
with respect to a Colles fracture slipping after reduction? 
A. It is not a common thing. A Colles usually remains in 
position unless some complication is involved. 

Re-cross examination 

Bv Mr. Simon: 

Q. * * * Here’s the first X-ray, Doctor (indicating). 
That is the X-ray made before reduction was attempted. 

Here’s the X-ray made after the reduction was attempted 
and about from January 9 to March 24, 1939—two months 
and a half. Does it show any slipping there, Doctor? A. 
Well, the position of the bones are almost the same. We 
don't know whether the view was shot exactly the same on 
these two pictures. So far as the radius is concerned, the 
radius is practically the same. The fracture of the 

301 radius is practically the same as it is in this one. 

The Witness: They were taken on the same day? 

Mr. Simon: No, this was January 9, 1939. * * * This 
(indicating) was taken on March 30, 1939; 2-1/2 months 
later. 

*•*#**••#• 
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Q. Do you want us to understand that those two are ex¬ 
actly in the same position? A. I don’t think exactly the 
same. I think the lateral view here shows a little color 
displacement in the lateral view that doesn’t show in the 
first picture. 

Q. Could that be due to slipping, Doctor? A. It could 
be; yes, sir. 

• ••#•*••*• 

303 Dr. Phillip 0. Pelland. 

**•*•#••*• 

Direct Examination 

By Mr. Welch: 

*#•**#*•#• 

Q. Do you specialize in any particular branch of med¬ 
icine ? A. In orthopedic surgery—bone surgery. 

• *•#*#*•#• 

305 The witness was asked a hypothetical question, 
substantially the same as that asked of the witness 
Wbod (ante, pp, ). The same objections were made 

to the question as had been made to the question asked of 
the witness Wood, and were overruled: and the witness gave 
substantially the same answer as had the witness Wood. 

*i* * • • # * # • • 

31S Further cross-examination 

• ># • # # • # • • • 

326 Q. I show you x-ray 347, dated 3/30/39, and I ask 
you whether or not that shows that the comminuted 

Colles fracture in this case had been reduced? A. No, sir. 

Q. Does it show any signs of where it had been attempted 
to be reduced? A. No, sir, there is nothing I can tell from 
the appearance of the x-ray as to whether or not a 

327 reduction had been attempted. 

• '# • • * • • • • • 
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Q. In the one of January 9, 1939, the bones are in better 
position, which was taken the clay before the attempted 
reduction, than they were on 3/30/39, which is No. 347, is 
that right? A. That is right. 

Q. Could you tell from that picture, 1/9/39, as to whether 
or not there had been any slipping of bones between that 
date and March 30, 1939? A. Certainly those bones 
32S have been displaced between this picture and this 
picture. 

Q. Certainly, that is the position in 1/9/39 and 3/30/39? 
A. That is right. 

Q. Doctor, could you tell us by that what occurred? A. 
Why the displacement would occur? 

Q. Yes. A. I don’t know; the displacement might have 
come from use. 

Q. Could it have come from massage A. I should rather 
doubt it. 

Q. Could it have come from diathermy? A. No, I don’t 
think diathermy could cause it. 

Q. Could it come from slipping? A. Yes, it could come 
from slipping. 

• #*•*•#••• 

Dr. Guy W. Leadbetter. 

*#•####*•• 

Direct Examination 

331 The witness was asked a hypothetical question, 
substantially the same as that asked of the witness 
Wood (ante, pp, ). The same objections were made 

to the question as had been made to the question asked of 
the witness Wood, and were overruled; and the witness gave 
substantially the same answer as had the witness Wood. 

329 Mr. Simon: If your Honor please, I concede the 
qualifications of Dr. Leadbetter. 
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Q. Doctor, during your years of experience as an ortho¬ 
pedic surgeon, have you had occasion to examine and treat 
many Oolles comminuted fractures in persons of mature 
and adult age? A. Yes. 

336 Q. Doctor, looking at that x-ray picture, and the 
position of the bones as shown there, what have you 

to say to the jury as to whether or not that indicates a good 
functional position for Colles fracture of this type? A. It 
is not good functional position. 

Q. And, if you will, please explain to the jury the posi¬ 
tion as you read it in that x-ray. A. This shows a commi¬ 
nuted fracture of the lower radius with a fracture of the 
styloid of the ulna, some of the fracture line entering the 
joint; the lower fragment has been rotated and slipped 
posteriorly toward the back. 

By Mr. Simon : 

Q. You are speaking now of the x-ray of March 30, 1939? 
A. From the x-ray of March 30, 1939. 

Q. Please show us what has slipped, Doctor. A. This 
fragment here is definitely rotated into another axis, and it 
has also slipped somewhat posteriorly, and besides the ro¬ 
tation there is a moderate amount of posterior slipping, 
and there is, of course, with that a moderate shrinking of 
the radius itself to that small fracture at the site of the 
ulna. 

337 By Mr. Welch: 

Q. Now, Doctor, is there any way that you can tell, or 
determine, what may cause a slipping of this kind after it 
has been reduced? A. No, there is no specific way only 
by deduction. They are very rare when they slip after they 
have been fully reduced. I have only seen one other such 
in my whole experience. 
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340 Now, what is the common procedure, Doctor, with 
regard to the reduction of a Colles fracture, assum¬ 
ing that I came to you tomorrow, and my arm showed that 
I had a Colles fracture, or at least you thought so, what 
would be the first thing you would do? A. I would put a 
splint on it first and then take an x-ray. 

Q. And after you got an x-ray, which confirmed the fact 
that there was a Colles fracture, what would vou do? A. I 
would give you an anesthetic and put you under a fluoro- 
scope. 

Q. You usually do those under a fluoroscope? A. About 
ninety-eight per cent of my Colles I usually do under a 
fluoroscope. 

Q. Is that the usual custom, Doctor? A. Yes, sir, there 
are a great manv who do not, but I think tliev are about 
equally divided as to that; I don’t know. 

341 Q. And after you reduced it under the fluoroscope, 
of course, you would put a cast on ? A. I would put 

it under the fluoroscope, and reduce it, and check it, and put 
on the plaster, and check it and watch until the plaster had 
hardened, and take another x-ray. 

Q. You would take an x-ray at that time in order to de¬ 
termine whether everything you had done was all right? 
A. I could check it from the fluoroscope but I would take it 
for a permanent record. 

Q. So that you wouldn’t have to depend on the fluoro¬ 
scope? A. No, because if something developed in the arm 
I could treat it properly. 

• ##*#*#••• 

342 Q. Assuming that a patient who has pain, and is 
dissatisfied about her arm and its appearance, and 

so forth, asks the doctor to take another x-ray to see what 
is the matter with the arm, what is the practice? A. To 
take another x-ray. 

*#••#•*••• 

347 Q. Assuming you had this case—not your case be¬ 
cause this case was handled by the average ortho- 
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pedist in Washington—and three weeks afterward the cast 
was removed and the end of the styloid process extended 
out much more than normally under the skin, would that 
give your reason to believe you should take another 
348 x-ray? A. No, what I am trying to say to you is the 
mere fact of the mere prominence of the ulna would 
make no difference, would not make an x-ray suggested; if, 
on the other hand, I found any relation between the styloid 
of the radius and the styloid of the ulna, I would take an 
x-ray. 

#*•**##•*# 

Q. Now, would an x-ray taken three or four weeks 
after this lirst x-rav have shown that the bones, while 
349i in correct position, if they were not joining together ? 

#*###•##•# 

A. Yes, sir, I think it would. 

Q. And if you were getting no healing at that point by 
reason of this intervening tissue what would be the next 
step to follow? 

#####•#•*# 

A. I would take an x-rav. 

#**•*#•*## 

Q. And if the x-ray showed you that there was no healing 
there what would you do, Doctor? 

#*•*#•••** 

351 A. In case that was developing a non-union I would 
continue to splint it for as long a period as I felt im¬ 
portant commensurate with an opportunity of obtaining a 
union, and then after a period of some weeks, it might even 
be some months, I would consider the question of bone 
grafting the ununited fractured, or unhealed fracture. 

• •••#•••#« 

354 Q. What would you say, Doctor, would cause the 
i radial styloid to become completely destroyed with 
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reference to the ulna? A. That is due to malposition of the 
fracture. 

Q. By malposition you mean bad practice? A. Out of the 
normal position. 

Q. Does that show on 3/30, Doctor? A. It shows on all 
of them. 

###•#•###• 

Q. Now, Doctor, from the time you put a splint, or cast, 
on an arm, and leave it three or three or four weeks, is there 
a possibility of there being a slipping: of the fractured bone? 
A. 'Well, in a Colics fracture that is unusual; however, the 
comminuted variety can change its position under plaster. 

Q. Would these x-rays tell you if that happened? A. No, 
you couldn’t tell from those. 

*«***•••#* 

356 Redirect Examination 

By Mr. Welch: 

• *#*•«#••* 

358 Q. # * * March 24, 1939, being the date of the last 
examination by the treating physician, and that phy¬ 
sician never again saw this patient for treatment between 
March 24, 1939, and March 30, 1939, in your opinion could 
the position of these bones have changed? A. Yes. 

Q. It is possible? A. Yes, they could have changed. 

• •*••••••* 

Re-Cross-Examination 
By Mr. Simon: 

• **•••*••* 

A. Yes. 

359 Q. So you can’t say definitely when they changed? 
A. I can’t say when they changed. 

372 Mr. Welch. If your Honor please, I would like to 
renew the motion which I made, and I feel that the 
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testimony is so fresh in all of our minds that anv lengthv ar- 
gument is unnecessary. I do believe that the overwhelming 
evidence is so in favor of the doctor defendant to the effect 
that everything he did was in accordance with good prac¬ 
tice in the District of Columbia at that time that a verdict 
should be directed in his favor. 

The Court. The motion is denied. 
**#•*##••# 

373 Mr. Baker. That is as to the defendant hospital 
also. 

The Court. Yes. 

Mr. Baker.Then there is no use to argue it. 

(The instructions were thereupon presented to the Court, 
who ruled upon the same in accordance with the notations 
indicated below:) 

*••*#*••** 

Plaintiff’s Request for Instruction to the Jury No. 1. 

When a person engages the services of a physician, the 
physician impliedly agrees that no injury to the patient 
will result from want of proper skill, care and diligence on 
his part. 

If you find from the evidence that the defendant Young, 
in treating Mrs. Byrom, did not exercise the ordinary care 
and skill usually exercised by surgeons in good standing 
in the District of Columbia at the time of his treatment of 
her, and if you further find that, as the result of the absence 
of such care or skill, she suffered injury, then your verdict, 
must be for the plaintiffs. 

First paragraph denied. Second paragraph granted. 

478 Plaintiff’s Request for Instructions to the Jury 

No. 2. 

The fact that Mrs. Byrom’s wrist did not heal properly 
following the treatment by the defendant Young raises an 
inference of negligence on his part, and if you find that 
there was such negligence on his part, and that such negli- 
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gence resulted in injury to Mrs. Byroni, then your verdict 
should be for the plaintiffs. 

Denied. 

#*#*##*•## 

479 Plaintiffs’ Request for Instruction to the Jury 

No. 3. 

The result of the operation performed upon Mrs. Byrom 
at Casualty Hospital is a circumstance entitled to consid¬ 
eration in determining whether the method of treatment at 
Casualty Hospital was negligent. 

Denied. 

**##*##*#* 

4S8 Defendant’s Instruction No Three 

You are instructed that the mere fact that plaintiff’s 
wrist was in an unsatisfactory condition when she left the 
care of defendant, Dr. Young, does not in itself show 
negligence on Dr. Young’s part, but may be taken into 
consideration with the other facts, and if you find from 
the evidence that up to the time plaintiff left Dr. Young’s 
care he has attended her injury with that degree of skill 
and reasonable care that a general surgeon and physician 
of ordinary skill and experience in the District of Columbia 
should have used in such case at that time, then your ver¬ 
dict shall be for the defendants. 

Granted. 

490 Defendant’s Instruction Number Five 

You are instructed that in a case of this character, what 
constitutes good and approved practice andtreatment by 
a physician is a matter to be determined from the testi¬ 
mony of experts qualified by experience and knowledge of 
the subject to give an opinion and, therefore, as to that 
question you must be guided by the testimony of physicians. 
If you find from the testimony of the experts in this case 
that the treatment and conduct of defendant, Dr. Young, 
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was in keeping with goorl and approved practice among 
physicians of like qualifications and experience in the Dis¬ 
trict of Columbia at that time, then your verdict must he 
for the defendant. 

Granted. 

386 Charge to the Jury. 

The Court: Gentlemen of the Jury, I will sit here so that 
vou gentlemen mav hear me better: 

This is a suit brought bv Callie Bvrom and Woodson Bv- 
rom, her husband, against the Eastern Dispensary & Cas¬ 
ualty Hospital and Joseph Rogers Young, upon the ground 
that the defendants, or one of them, or both, failed to use 
proper care in the treatment of the patient's wrist resulting 
from a fall which she had suffered previously to her coming 
to the hospital, and that she is not suing for the original 
injury. She is not suing, for instance, in a landlord case 
because she fell and hurt her arm; that this case has nothing 
toido with the cause of the condition which existed when she 
first went to the hospital. 

There are two suits here, as I have said. One is by the 
husband seeking damages for the loss of companionship of 
his wife. The other is by the wife herself seeking damages 
for injuries which she claims resulted to her by the negligent 
treatment of Dr. Young in the hospital. 

When a person engages the services of a physician it is 
the duty of that physician to exercise the ordinary care and 
skill usually exercised by surgeons in good standing in the 
District of Columbia at the time of their treatment. He is 
not required to exercise any extraordinary skill or to be a 
man of extraordinary intelligence, but he does under- 

387 take to exercise, as I have said, the ordinary care and 
skill usually exercised by surgeons in good standing 

in the District of Columbia at the time of the treatment. 
If he fails to do so then he is liable for any injury that re¬ 
sults from his failure to exercise that degree of care. If he 
does, he is not liable, no matter what may be the after-situa¬ 
tion as to her injuries. 
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Negligence is the want of ordinary care under ordinary 
circumstances. A man may be liable and is ordinarily liable 
for the result of his negligent act. He is equally liable for 
his failure to perform an act which in the exercise of rea¬ 
sonable care should have been performed, as in the case of 
a physician who has undertaken to exercise that degree of 
care. 

This action is against both a physician, Dr. Young, and 
the hospital. If you believe that Dr. Young did not exercise 
that degree of care and skill which I have defined, and by 
reason of that an injury resulted to the plaintiff, as I said 
before, he would be liable, and if you further find that he 
at that time was an agent of the hospital in treating Mr. 
Byrom, then the hospital is equally liable with him. 

A physician is not a guarantor that he can successfully 
treat a patient, or rather that his treatment will result in a 
cure. As I said before, he is only required to exercise rea¬ 
sonable care and possess and exercise that degree of care 
which other physicians in the community qualified to 
38S treat would do under like circumstances, and it is not 
a question whether some other physician might have 
treated the case differently. It is simply a question did he 
exercise that degree of care and skill which physicians in his 
line of work ordinarily exercise in the District of Columbia. 
If he failed to do so and an injury resulted, then he would 
be liable. If he did not fail to do so, if he exercised that de¬ 
gree of care, he is not liable to either of the plaintiffs 

The condition of the plaintiff’s wrist when she left the 
care of Dr. Young does not in itself show negligence on his 
part, but you may take that into consideration together with 
other evidence in the case in determining whether or not 
he exercised due care. But if up to that time, up to the 
time that the plaintiff, Mrs. Byrom, left Dr. Young’s care he 
had attended her injury with that degree of care which I 
have defined, then as to him your verdict should be for the 
defendant. 

In all of these cases the burden of proof is upon the plain¬ 
tiff to prove by a fair preponderance or the greater weight 
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of tlie evidence that the defendant failed to exercise that de¬ 
gree of care which was incumbent upon him, and that in ad¬ 
dition to that the failure to exercise that degree of care and 
skill was the cause of the injury, and if the plaintiffs have 
failed to establish either one of those propositions then the 
plaintiffs have failed in maintaining their case. 

If you find from the evidence that the plaintiff's 
3S9 fracture failed to remain in the position to which it 
was reduced by Dr. Young, and failed to heal and 
unite through no neglect on his part, but by reason of some 
other cause for which he is not responsible, then your ver¬ 
dict should be in his favor. 

If you find that the evidence is equally balanced between 
the plaintiffs and the defendants, then the plaintiffs have 
failed to maintain the burden of proof and your verdict 
should be for the defendants. 

As to what constitutes due care and skill, as I have de¬ 
fined it, that testimony is to be determined by the testimony 
of physicians. Laymen are not the ones from whom you 
gain a knowledge of generally accepted practice among 
physicians in the District. That is peculiarly within the 
knowledge of the physicians, and as to that it is your duty 
to follow the testimony of the physicians. I do not mean of 
any one physician, but taking them all together and from 
that determine what is the proper degree of care and skill 
required. \ 

If you find for Mrs. Byrom, if you find that she has main¬ 
tained the burden of proof against one or both of the defen¬ 
dants, you will then find what sum of money will fairly and 
reasonably compensate her for the injuries which you may 
find she has suffered by reason of the conduct of the defen¬ 
dants. In arriving at this amount you may take into 
390 consideration the loss of time, the loss of earnings 
occasioned by the immediate effects of the injury 
which she sustained as the result of the negligent manner 
of treatment in this case, but not the original injury which 
she sustained, as the result of the negligent manner of 
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treatment, both those heretofore sustained by her and those 
which she may reasonably be expected to sustain in the 
future. You may also take into consideration the physical 
and mental pain and suffering occasioned by the injury and 
resulting from her deformity, but not, of course, the pain 
and suffering occasioned by the original fall. 

Then, in addition, if you find in favor of the plaintiffs 
you will make such award in favor of the husband as vou 
find represents the damages sustained by him as the result 
of the loss of the service and companionship of his wife 
resulting from the negligent manner of the treatment of her 
arm. 

In these cases it is a little confusing, I think to both jur¬ 
ors and counsel, and I am sure to the Court, to instruct you 
exactly how to return a verdict. If you find for the defen¬ 
dants it is a simple matter to say that you find in favor of 
the defendants. If you find for Mrs. Byrom then you must 
state the amount of her damages. If you find that her in¬ 
jury was caused by the negligence of Dr. Young, and that 
at the same time he was the agent of the hospital, your ver¬ 
dict should be against both Dr. Young and the lios- 

391 pital for a lump sum. You cannot divide that and 
sav vou return half the amount against one and half 

against the other, but you find what her damages are and 
then return vour verdict against both defendants and both 
are liable. If Dr. Y T oung is alone liable then your verdict 
should be for the same amount against him; if the hospital 
is alone liable, then your verdict should be for the same 
amount against it. 

If Mrs. Byrom cannot recover her husband cannot re¬ 
cover. If she does recover then the husband is entitled to 
recover. I do not mean that the two are entitled to recover 
the same amount, of course not, but that is a matter for you, 
and for you alone, to determine. 

392 The Court: Have you any additional exceptions 
to make? 

Mr. Koenigsberger: Only those previously made. 
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497 Verdict and Judgment 

This cause having come on for hearing on the 15th day 
of October, 1941, before the Court and a jury of good and 
lawful persons of this district, to wit: 

#!* * • • * # * * * 

who, after having been duly sworn to well and truly try the 
issues between Woodson Byrom and Callie Byrom, plain¬ 
tiffs, and Eastern Dispensary & Casualty Hospital, a corpn, 
and Joseph Rogers Young, defendants, and after this cause 
is heard and given to the jury in charge, they upon their 
oath say this 21st day of October, 1941, that they find for 
the defendants against said plaintiffs. 

Wherefore, it is adjudged that said plaintiffs take noth¬ 
ing by this action, that said defendants go hence without 
day, be for nothing held and recover of plaintiffs their costs 
of defense. 




